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THE BOOK OF NIKAH (MARRIAGE) 



The principles of this book are covered in five chapters: 

Chapter 1: Preliminaries of marriage; 

Chapter 2; Requirements for the validity of marriage; 

Chapter 3: Requirements for an option (tUyar) in marriage; 

Chapter 4: IVIarital rights; and 

Chapter 5: Marriages prohibited by law. 



18.1. Chapter 1: Prelimin-jri. 



obligatory. The later Malikites held that for some it is obligatory-, for others 
recommended, and (or the rest it is permitted. This depends on the extent tn 

The reason for their disagreement lies in whether the form (sTfha) of the 
command— in the verse: "[M]arry of the women who seem good to you'',' and 
in the tradition, "Marry, for through you I wish to outnumber the nations", 
and in other traditions like it—implies obligation, recommendation, or 
permissibility. Those who say it is obligatory for some, recommended for 
others, and permitted for the rest, have recourse to maMa (secured interest), 
which is a kind of analogy called mursal? It is a principle for which th^i ,is n® 

preferred opinion in Mahk's school is based on it. 



The form of the proposal for marriage transmitted from the Prophet (God's 
jeace and blessings be upon him) is-not obligatory according to the majority. 
3awQd It is obligatory. The reason for thmr di^^ement Kes in whe&er 
he act of the Projrfiet (Gtkl's prace and bJei^ings beupon him) relattd to this 
mplies an obligation or reajmrnendi^ioa. 

$t 18.1.3. Issues 2 & 3; Froposid of raarmge (Kkith) and the ^ukm 
if proposal lo u woman proposed lo already 

The proscription from the Prophet (God*s peace and blessings be upon him) 
Jjout a pn^sal made while Miothier's proposal is pending is well established. 
The jurists differed as to whether it indicates rescission of the second proposal' 

■escinded while al-Shafi^ and AbO fjanifa said it is not. Both opinions are 
larrated from Malik, and a third is that it is rescinded, before consummation 
ind not after it. Ibn al-Qasim said that the proscription has meaning when a 
•ighteous person proposes during the proposal of another righteous person; 
lowever, if the first person is not righteous while the second is, it is permissible. 

About the time of the second proposal, the majority are of the opinion that it 
uises when the matter of the first has been referred to a third party, but not in the 
^ly stages of. the proposal. This is based on the tradition of F^lima bint Qays 
'when she came to the Prophet (God's peace and blessings be upon him) and 
mentioned to him that AbO Jahm ibn Hudhayfe and MuWya had both proposed 
to her. He said, 'As for Abu Jahm, he is a person who does not lift his Stick off 
women, and Mu*awiya is destitute having no wealth, but marry UsSma' 

18.1.4. Issue 4: .Glancing (for approval) at the woman to be proposed to 
Glancing at a -woman prior to proposal was permitted by Malik up to- the face 
and hands alone, while others permitted it for the whole body except the* 
private parts. Some have prohibited this without qualification. Aba Irlanlfa 
permitted glancing at the feet along with the face and the hands. The reason 
for their disagreeihent is that the command permits glancing at women in 

laid down in qualified terms, that is, glancing at the face and the hands, which 
was the interpretation of most of the jurists of the words of the Exahcd, 
"[Wom^nJ affe not to display their adornment save that which is apparent",^ 
that they mean the face and the hands. Further, there is the analog}' oC the 
penniMibility, accordmg to the ma)ont>, of uncovcrmg them during i^jj 
Those who forbade the use of this principle did so because of the absolute 
prohibition of loctking at women. 
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18.2. Chapter 2: Requirements for the Validity of Marriage 

This chapter is divided into three elements (arkln; sing. mkn). The first 

contract. The third element is about the identification of the conditions of the 



18.2.1. Element 1: Formation of the Contract 

The study of this element is undertaken from different aspects: the nature of 
permission is acknowledged for the vaUdity of this contract; whether the 
obligatory #ith delay from one of the parties, or whether immediate acceptance 



18.2.1.1. Aspect 1: Consent in marriage 

Permission , in marriage is of two types. It takes place for men and (l«Ri>«t«Bd. 
women by means of words and for consulted virgin women through 

dispute about this, as a whole, except what is narrated from the followers of al- 
Shafi*t that the permission of the virgin is by words, when the person giving 
her away in marriage (her guardian) is other than the father or the grandfather. 
The majority inclined towards permission through silence because of what is 
established from the Prophet (God's peace and blessings be upon him) that 
"the deflowersd woman has a greater right over hctMlf than her guardian 
{pah), but the virgin is to be asked aliout herself and her silence Is her 

They agreed that in order to be vaKd, the marriage contract of a person whose 
permission is by words has to be concluded' by the use of the word "mkafT or 
"tazwlf. They differed about its conclusion through the word "gift" or the 
word "sale" or "sacrifice". Some jurists, hke Malik and Aba Hanlfa, permitted 
this. Al-ShJfi'^T said that it cannot be concluded except by the word "niklh" or 
by the word ^lazmj*\ The reason for their disagreement Ues in whether it is a 

whether the employment of such a word is not necessary for its validity. Those 
who attach it to the category of contracts that require the consideration of both 
factors said that the contract is not concluded except by the word "mklh" or 
^tazwlf^. Those who said that particular words are not a condition in it, keeping 
in view those contracts in which words are not a condition, permitted marriage 
by means of any word that renders the legal meaning, that is, if between it and 
the legal meaning there is a eommon basis. 
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18.2.1.2. Aspect 2: The person whose consent is taken into account for the 
validity of the contract 

The person whose acceptance is taken into account for the validity of this 
contract is identified in the law (shar^) in two ways. In the first, the consent of 
the parties (themselves) to the marriage, the groom and the bride, is taken into 
account, either with the consent of the guardian, or without his consent, 
according to the opinion of those who do not stipulate a guardian in the ca.«! 
of consent by a woman who possesses the right herself. In the second, the 
consent of the guardians alone is taken into account. In both methods there 
arise issues that are agreed upon and those that are disputed. We shall mention 
out of these the (issues that furnish) principles and rules. 

We say; The jurists agreed about the stipulation of the consent and 

their own affairs. They disagreed whether the master could force his slave to 
marry, and the executor (wajQ his illigk* interdicted protegfe. Malik said that 
the master could force his slave to marry. The same is the opinion of Aba 
Vanifa. Al-ShJfi^ sud that he is not to be forced. The Kami for their 
disagreement is based on whether this (the contract of marriage) is one of the 
rights of the master. Similarly, they disagreed about the executor forcing his 
interdicted ward, and this dispute exists within the schot)! (of Malik). The 

mtcrcsts {masUba) secured for him, or is not an interest but a means for 
pleasure. On the basis of the opinion that marriage is obligatory there should 

On the question of women, whose consent is taken into account in marriage, 
tk^ agreed that the consent of the deflowered buligh (major) woman is to be 
taken into account, because of the saying of the Prophet (God's peace and 
blessings be upon him), "The deflowered woman expresses her own consent", 
except what is narrated from al-Hasan al-UasrT. They disagreed about the 
baligh virgin and the non-hdligh deflowered'girl (when she does not exhibit bad 
behaviour). About the taligh virgin, MJlik, al-Shafi'l and Ibn Ate iiyiJ said 
that it is only for the father to force her to marry. AbO yantfa, al-Thawn, al- 
Awza'^r, Abo Thawr and a group of jurists said rhat it is necessary to take her 
consent into consideration. Milik agreed with them about the virgin spinster 
in one of his opinions. 
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The reason for thuir disagreemcni is based on the conflict of the indirect 
indication of the communication {datll al-kfufnh) with the relevant genera! 
meaning in this, which is found in the saying reported from the Prophet (God's 
peace and blessings be upon him) that "the orphan girl is not to be married^ 
without her permission", and his saying, "The orphan girl is to be asked about 
herself. It is narrated by AbD DawQd. The meaning derived from it through 
the indication of the mvcmmk&ti&n}St\&t mm hm/in$ ji father is diSfcrent fratn 
the orphan girl. The saying of the Prophet in the well-known tradition of Ibn 
^Abbas, "The virgin is to be asked (for permission)", makes the seeking of 
permission from each virgin obligatory through its generality. The general 
meaning is stronger than the indirect indication of the text, but Mudim has 
narrated, in the tradition of Ibn *^Abbas, an addition that "the virgin's permission 
is to be sought by the father". This is decisive on the pwnt of dispute. 

Malik and Abu IJanTfa said about the non-baligh deflowered woman that the 

The later Malikites said that there are three views about her in the school. 
First, that the father can force her as long as she has not attained puberty after 
divorce. This is the opinion of Ashhab. Second, that he can force her even 
though she has attained puberty. This is the opinion of SabnOn. Third, that he 
is not to force her even if she has not attained puberty. This is the opinion of 
Aba Tammam. What we have narrated from Malik is what is narrated by the 
writers of khilnf, like Ibn al-Qassar and others. 

The reason for their disagreement is based on the conflict of the indirect 
indication of the text with the general implication. This is witnessed in the 
saying of the Prophet (God's peace and blessings be upon him) that "the 

agreed upon by the majority ijumkar) in the case of the divorced baligh 
woman — and in the general implication of his (God's peace and blessings be 
upon him) saying that "the deflowered woman has a greater right over herself 
Chan, the guardian^, whic^ includes the hsiigh atid the noti-^|(l. So also his 
saying that '4he widow iayyim) is not to be married till her permission is 
saughr, and is not lo be married till she gives her consent", which indicates 
through its general implication what has been said by al-SUfi'^T. 

There is another reason for their disagreement upon these two issues. It is 
the construction of an analogy upon a point of consensus {ijmif'). They arrived 
at the consensus that the father can force a non-bdUgk virgin and that he 
cannot force a divorced hsUgh woman, except for isolated insunces of 
disagreement iit all this, as we have indicated. 

They disagreed about the underlying cause of forced consent whether it is 
virginity or minority (fighar). Those who said it is iniiiority maintained that 
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the bahgk virgin is not to be forced, while those who considered it to be 
virgimty said that the haligh virgin is forced, but not the deflowered minor girl. 
Those who considered both as causes made forced consent obligatory when 
ehher was found and said that the hsligh virgin is to be forced and so is the 
non-bn/igh deflowered woman. The determination of the underlying cause 
ItMl) m the first case is by Abu Hanlfa, in the second by al-ShSfi«r, and in the 



; abduction feAaf*). AI-Shafi':i 



They agreed that the father can compel his minor son to marry and also his 
minor virgm daughter, and he may not seek her permission, as it has been 
established that "the Messenger of Allah (Gad's peace and blessings be upon 
hiai) married ^^^sha (Qod be pl^^d with her) when she was a girl of six (B* 
seven and consmamaTed tie marnage with her when she was nii«, through a 
marriage contraaed with Abii Bakr (God be pleased with him)", except for the 
disagreement narrated from Ibn Shubrama. In this, they disagreed about two 

other than the father. Second, whether the minor boy can be married away by 

father, al-Shsfi'l said that only the paternal grandfather can give her away in 
marriage. Mllik said that no one can give her away iu marriage except the 
&th«, or otte 10 whom the father has delegated this task, unless she is likely to 
fall into corruption and loss. Abn Hanlfa said that the minor can be married 
away by anyone who enjoys guardianship over her, including the father. 



le general 



father, as her case Wi 
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cautious and will watch the interest of their wards, it is necessary that they be 
deemed equivalent to the father. Some included all guardians in this meaning, 
while some mciuded only the grandfather as he is a father who is an ascendant. 
This was done by al-Shafi^I. Those who restricted the right to the father said 
that what the father possesses is not proper for anyone else, either because the 
Jaw Jbas singled Mm out for this or be^^ause the symjadiy tindne^ 
cjdjibjted the ^tfher asu v^t fimad to tfee ^smvt ^ep'ee it) anyam ebse. This 
is vihst WA)k (God be pleased with him) has uph^ and what he has upheld 
is the most outstanding, Allah knows best, except in the case of necessity. 

The Hanafites argued for the permissibility of contracting the marriage of 
minors by persons other than the father on the basis of the words of the 
Exalted: "And it ye fear that ye will not deal fairly by the orphans, marry of 
the women, who seem good to you'\^ They said the word'^ "orphan" {yatm) is 
not applied to anyone except the non-hdhgh girl. Others have said the name 
orphan is apphed to the babgh girl because of the evidence in his (God's peace 

she is the baltgh girl. Thus, their disagreement has another reason and that is 

permitted marriage through someone other than the father, have argued on the 
basi$ of his (God's peace^and blessings be upon him) saying that "the orphan 
girl IS to be asked about herself. They said that the minor, by agreement, is 

other than the father is obligatory. And they may also add that this is the hukm 
of the orphan girl who is capable of giving consent. The case of the minor is 
not (expressly) covered by the sharfa. 

In response to the question whether the guardian, who is not a father, ran 
contract the marriage of a minor boy, Malik granted permission to the executor 
(sjail) and AbO yanifa permitted tins to the ^^dtans {awJtyd?)^ except that he 
granted the minor the option {kh'tyHr) upon 3t6£iiBitig ptfeerty, Hrhjle M^ik did 
not make tliis ohligatory. Al-^hafl^i said th^ none ote to the father can 
contract his marriage. The reason for thar disagrj^EEffiKat, in this is (the 
construction of the analogy for those other than the father fn^ tjie e^.@f the 
father. Thus, those who did not find in the person otfeer ti^' ifee ^ii^ the 
reasons uncovered by tjtihad that permitted the father to c^teai^ ^stmrnm^.^ 
one of his minor children, did not permit this, while tho^ idiD Stu^ 
reasons were to be found for others did permit it Those who niade« ^^netion 
in this between the minor boy and the minor girl were of the view that a male 
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|>eg8«ses the ri^t to aisoroe upon attaining puberty, while the female does not. 

Ke^tfii Abfi ^feiH& hst& gianted both an option upon attaining puberty. 
1«.2.1.3. AspcCT 3: Is the contratt permissible with an option {khtyar)': 
The third aspect is whether the contract of marriage is permitted with an option 
{khiyllf). The majority are of the view that it is not permitted. Abu Thawr said 
it is. The reason for their disagreement is the vacillation of the contract of 
marriage between sales (l>uyif) in which an option is not permitted and those 
sales in which it is. We can say that the prmciple in sales is that there is no 
option except when there is a text supporting it, and the burden of proof is upoiv 
one who wishes to establish it. We can also say that the principle is the 
prohibition of option in sales and that its basis is hazard (gharar). In marriages 
there Is no hazard because their object is quahty and not measure, and becatise 
the need for option and examination in marriage is more than that in sales. With 
respect to delay in acceptance on the part of one of the parties to the contract, 
Malik permitted a slight delay, while some prohibited it. Others permitted it in 

but when the information reaches her she permits it. From among those who 
prohibited it absolutely is al-Shafi^i and from those who permitted it absolutely 
are Abu Hanlfei and his disciples, while Malik distinguished between an 
extended and a short delay. The reason for disagreement is whether (the 
existence oi) acceptance by both parties simultaneomly is a condition for the 
validity of the contract. A similar dtsi^reemcnt is preseiiled in sales. 



18.2.2. Element 2: The Conditions of the Contract 

In this topic there are three seetiow: 
Section 1: Guardians (Amfyll^ 
Section 2: Witnesses; 
Section 3: Dower (}<i*J?), 



18.2.2.1. Section I: The Guardian (Awhya') 

The study of guardians is undertaken from four aspects. First, the stipulation 
of guardianship {pilaya) for the validity of marriage. Second, the qualifications 
of a guardian. Third, the kinds of guardians, their priority for guardianship, 
and related issues. Fourth, the prevention of ward marriages by the guardians 
and differences arising between a guardian and his ward. 



18.2.2.1.1. Aspect 1: Is guardianship a condilion for the validity of the 

The jurists disagreed whether guardianship is one of the conditions for the validity 

without a guardian and . that it (guardianship) is a condition of validity. Al-SHifi^ 
held the same opinion. Abfl Hanlfa, Zufar, al-Sha%T and al-ZuhiT said that if a 
woman contracts her marriage without a guardian, and with someone of equivalait 
status {kuf\ it is permitted. DawQd distinguished between a virgin and a 
deflowered woman and stipulated the existence of a guardian as a conditicffi in the^ 
case of a virgin, but did not stipulate it in the case of a deflowered woman. The 
fourth opinion is Malik's, as derived from Ibn aK^im's narratiah, that its 
stipulation as a demand is recommended {smm\ but not obligatory. This is 
because it is narrated from him that he used to view inheritance among parties 
married without a guardian (as valid), and permitted an unchaste woman to 

a ddtlowercd womaji present a guardian who could contract on her behalf. Thus, 

E of M^'s disdples ftom ^hdad, who 
consider it a condition of validity and not that of perfection. The reason for their 
disagreement is the absence of a verse or tradition that is apparent (?aliir\ not to 
say expLcit, about the stipulation of guardianship as a condition of marriage. In 
feet the verses and traditions that are quoted in practice, by those who stipulate it 
as a condition, are all subject to interpretation. Similarly, the verses and traditions 

issue. The traditions, btsddes being imcleo: in tnoning, are dieted as to their 
authentidty, except the tradition of Ibn ^Abb3s, which negates it, but it lacks 
persuasive force as the original rule requires freedom from all liability. 

We will state the most prominent sources from among those cited for 
support by both parties and explain the aspects of probability in them. The 
most prominent sources used from the Qur'an, by those who lay dovi^n 
guardianship as a condition, are the words of the Exalted: ''LWhen] they reach 

They said that this is addressed to the guardians. If they had no right of 
guardianship how is it that they were prohibited from preverition (of 
marriage)? About the words of the Exalted: "And do not marry idolaters till 
they believe",^ they said that this too is addressed to the guardians. The most 
prominent tradition used by them is narrated by al-Zuhrl from "^Urwa from 
^A'isha that she said, "The Messenger of Allah (God's peace and blessings be 
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her marriage is void, void, void, and if the wedding takes place she is entitled 
to dower according to her status {makr al-mithi). And if they should disagree, 
then, the sultan is the guardian of whoever is without a guardian'." It is 
narrated by al-Tirmidhi who said it is a ^flian tradition. 

Among the verses from the Qur'an and the traditions, used by those who do 
not lay down guardianship as a condition, are the words of the Exalted: 
"[TJlien there is no sin for ytiu in aught that they (widowed women) hiay do 
with themselv^ k ^wiKsy*'.^ Th^ maiiitsin tiiat t&is is proof (tf the 

attributed to them in several other'verses. Thus, the words. "[l]n marr^^ng 
the\r husbands"^ and "until she hath wedded another husband".*" 

In their rehance on traditions, they argued on the basis of a report by Ibn 
^Abbas, the authenticity of which is agreed upon. It is the saying of the 
Prophet (God's peace and blessings be upon him) that "the deflowered woman 

abottthersclf, and her silence is her consent". It is on the basis of this tradition 
I^wud argued about the distinction he made between the deflowered 
'womn and the virgin. ThesCj then, arc the best-known evidences put forward 
by feMh parties from the transmitted texts. 

fe the words of the Exalted: "[A]nd [when] they reach their term do not 
plaoe difficulties in their way of marrying their husbands",^' there is nothing 
more than a proscription for the relatives and residuaries that .they may not 
prevent her (the woman) from marrying, and from this proscription for non- 
prevention it is not understood, either in its metaphorical or actual meaning, 
that their (the guardian's) consent is stipulated for the validity of the contract. 
I mean, from any aspect of the apparent or explicit indication of the 
communication {khifHb). In fact, the opposite may be understood from it, 
which is that there is no way the ^aidiaos etra prevent their wards (from 
marrying). Similarly, the words of the Exalted; ^'And do not many idolaters 
till they befieve'V'^ are better understood m z «HnmaEdc^<Bi the rulers 
t0ai amr) of the Muslims or for all the Muslitcis ccdieetivdy rather than a; 
communiGation for the guardians. On the who!e, it vadllates "between T)eing a 
communication for the guardians or for the rulers. Thus, those who have 
argued on tide basis of this verse are under the obH^tion to racpl^tt how 
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communication is addressed, through its apparent meaning, to the guardians 

If it is main^ed tte. kh^ a general imphcation, and being general it 
includes both mte: gmi'^^s, it will be said that this communication 
implies the denial of a right in which the guardians and others are equal, and 

consent. If we say that it is a communication addressed to the guardians, 

marriage, it would nevertheless be an unelaborated (mujmat) communication 
and acting according to it would be difficult as there is ho indication in it 
about the kinds of guardians, their qualifications and their grades. The 
e^ianation {bayan) must not be delas'ed from the time of its need. Had there 
b(«il a known taw practised on this issue it would have come down through a 
eoUeetive communal transmission or through a transmission close to it as this 
ms a-, point of general need and it is known that diere were those in Medina 
w5» fea4 no guardians. In addition, it has not been related from the Prophet 
(God's ^n4 bie^hjgs upon Wte) -th^ Ite med m a4miiiis£iK^ their 
mari5ageC(Hltracts or that he appoiitted scaneOTie who iKrfisrmcd &m function. 
Bathiar, the purpose of the verse is not to expound the i^nkm of misya., but 
ihe ^^pufpose is) to prohibit marriage with the polythelsts, men and women. 
This is evident— Allah knows best. 

^E^lsha's tradition is disputed with respect to the obligation of acting upon 
it Ife preferred course is that a tradition disputed with respect to its 
SKUHiiteess does not give rise to the obligation of acting upon it, and even if we 
coflt^ the sotradness of the tradition, there is nothing in it beyond the 
ai^l^on of seekii^ -^tfae pcmasaon of the guardian fey me who has a 
gtaardian, I mean, the femaSie ward. If we «Hicede that it k general for all 

from it that if the guardian grants her his permission, it is permitted to her to 
form her own contract without there being the stipulation of including the 
guardian among the witnesses for the validity of the contract. 

The meaning of what is adduced as proof by the other party of the words of 
the Exalted, "[TJhere is no sin for you in that which they do of themselves 
within the recognized hmits",'^ indicates a prohibition of attributing blame to 

no act through which a -woman -can go against the wishes of her guardian 
except the contract of marriage. The apparent meaning of the verse, then, 
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;xpressed it. Arguing on (he basis of a part of a veise and not arguing on th 
basis of the remaining part exhibits weakness (of method). There is n 
evidence of exclusivity in the verse in attributing the contract of marriage t 
them (the women), but the pnnciple is that it is exclusive, unless an evidem 
to the contwiy is aildtjced to catttfadict ihSs. 

Thr tradition of Ibn *AbbSs is, upon my life, explicit in indicating tfc 
distinction between a deflowered woman and a virgin, for if permission froi 
each one of them is to be sought and it is their guardian who supervises tt 



The proof in the words of the lixaltcd, "[T]here is no sin for you in that 
which they do of themselves within their recognized limits",^* indicating that a 
woman has a right to form-her own contract, is stronger than the implication of 
the words of the Exalted, "And do not marry idolaters.till they believe",'' which 
are claimed to convey that the guardian has the right to conclude tiie contract. 

The Hanafites deemed the tradition of Wisha as weak for the reason that it 
is a tradition narrated by a group from Ibn Jurayi from atZuhn, and Ibn 
'Ulayya related from Ibn Jurav] that he flbn Jurayj) asked al-ZuhrT about it, 
but he did not know of it. They added: "The evidence confirming this is that 
al-Zuhrr did not make the stipulation of wtlaya, nor is wilsya upheld in 

They also argued on the basis of the tradition of Ibn 'Abbas, who said, 
"There is 'no marriage without a guardian and two '■adt witnesses". The 

differed about the tradition concerning the marriage oi^ the Prophet (God's 
peace and blessings be upon him) to Unun Salanaa and has ordering her 

The argument of the parties based on reason is equivocal, as it is possible to 
say that when discretion (rushd) is found in a woman, it is sufficient for 



It may be said. ho 
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men more than she is inclined toward wealth, and it is for this reason that the 
sAfl/ has been cautious in interdicting her peramently m this ?espeet; ;the 
shame that may result from her casting herst^lf in a place out of her status will 
most likely affect the guardians. It is, however, sufficient to say here that the 
guardians do have a right of revocation and inquiry. The issue is ambivalent as 
you can sec, but the poim which furces itself upon the mind is that if the 
lawgiver had intended the stipulation of guardianship, he would have elaborated 
the categories of the guardians, their types, and grades. Delay of the 
elaboration, beyond the time of its need, would be harmful. If delay in the 
needed explanation is not permitted to him (God's peace and bjessings be upon 
him), especially when the general public need requires that the stipulation of 
guardianship be transmitted through a general' communal transmission or in a 
manner close to it — and yet it is not transmitted — it makes it necessary to 
believe in one of two possibilities; that guardianship is not a condition for the 
validity of marriage, and that the guardians have only the right of mquiry in it, 
or that if guardianship is a condition, then, the explanation of qualifications, 
types, and grades of the guardians is not a condition for its validity, and it is for 
this reason that the opinion of those who nullify the contract by a remote 
guardian in the presence of an immediate guardian, is to be deemed as weak. 
18.2.2.1.2. Aspect 2: Qualifications and disqualifications for guardianship 
With respect to qualifications establishing enticement, and disqualifications 
leading to denial of guardianship, they agreed that the conditions for 
guardianship are Islam, bulngh^ and being a male; the disqualifications are the 
opposite of these, that is, disbelief, minority, and being a female. 

prodigal {safih). Most of the jurists inclined toward the prevention of the 
slave's guardianship, but it was permitted by Aba Hamfa. The well-known 

majodty of tbe disciples of Mik— is thai it is not one; of its conditions, I 
iT^n, of guardiamliip, w^ridi was also Aba Haiafe's opimmi. Al-Shafi^l said 
that it is a condition, and an Opinion shnilar to al-Shafi¥s was related from 
Malik. Al-Shafi'^I's opinion was also adopted by Ashhab and Abu Mu?fab. 

with guardianship over wealth. Those who said that discretion is necessitated 

that it is not a condition that he possess discretion in the case of wealth, but 
those who maintained that this was impossible ruled that discretion is a must 
for guardianship over wealth. Discretion, in fact, is of two kinds, as you cmi 
^ I miean, the discretion r«^ated to wcal& is different imm disEredtm 
reqtiired by the worn™ in makmg a choice about proportionality of status. 
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They differed about '■adala (probity) due to the fact that it is based on 

an equal match for her. It is possible to say that the situation (here) in which 

case they make the wrong choice. This 'adala exists naturally, while the other 
kind of '■adtlla is acquired. The deficient capacity of tliB sl»ve raiuses 
disagreement about his guardianship, as it does in the case of his ^udsk. 
18.2.2.1.3. Aspect 3: Kinds of guardianship 

The bases for the kinds of guardianship, according to those who uphold it, are 
three; descent, authority, and superior and subordinate clientage. According to 
Malik, the qualification of Islam by itself is sufHcitnt for guardianship over one 
of a low social status. They differed about the wsr (executor). Malik said that 
the Mjr can be a guardian, while al-Sbafi'l prohibited this. The reason for 
disagreement is their dispute whether the nature of guardianship is such that 
it makes depunzation possible. It is for the very same reason that they 
disagreed about agency (mkula) in marriage, but the majority upheld it, the 
exception being Abu Thawr. There is no difference between agency and 

They disagreed about the priorities in guardianship on the basis of lineage. 
According to Malik, guardianship is allocated among residuaries, excluding the 
son (in the case of the mother), thus, whoever is the closest from among the 

in the lowest rank of descendants, have a higher priority. They are followed by 

sons of consanguine brothers, and the grandfathers on the father's side, in that 
order. Al-Mughira said that the grandfather and his father have a higher 
priority than the bmther an^ his son, &r fee {ihe bra&er orchis sen) is not an 
otitsidct^ then come the undes graded fike 1^ brother?, however low in rank, 
followed by the client (mawla) and then by the sultan. 

The higher-order client, according to him (Malik), has a right prior to that, 
of the lower-order client. The executor, according to him, has priority over the 
guardian through lineage, that is, the executor appointed by the father. His; 
disciples differed about the priority of the father's executor over a guardiaiT 
through Uneage. Ibn al-Qasim, in conformity with MsKk's opinion, said' that 
the. executor has a superior right, while -Ibn al-MajishOn and Ibn 'Abd aW 
IJakam said that the guartiiai has a higher priority. 

Al-Shafi'i went against Malik in the guardianship of sons (over their 
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mothers), and also in the preference of brothers over the grandfather, not 
permitting it as a rule, saying, that there is no guardianship for the son. It is 
related from Malik that the father has prioritj- over the son, which is 
preferable- He said that the grandfuhcr has ptiority over the hrorhcr, which 
was also the opinion of al-Mughtra. Al-Shafi%, on the other hand, considered 
the residuaiies— the son not being among her residuaries — dtie to the tradition 

or one of her relatives having authority, or of the sultan". MaUk did not take 

Salama "that the Prophet (God's peace and blessmgs be upon him) ordered 

Malik and al-Shafi%, agreed that the son inherits the obhgatory guardianship of 

residuaries. 

The reason for disagreement about the grandfather is based on their dispute 
about who is closer in relationship, the grandfather or the brother. 

Here are three important issues related to the grades of the gitardiatis. 
First, if a remote guardian gives her away in marriage in the presence of the- 
immediate guardian. Second, if the immediate guardian is ab^t, is 
guardianship then transferred to the remote guardian or to the sultatt.? Third, 
if the father deserts his virgin daughter, is guardianship passed on? 
18.2.2.1.3.1. Issue 1: Contract of the remote guardian in the presence of the 
immediate guardian 

Malik's opinion differed on this issue. He said once that if the remote guardian 

marriage is annulled. On another occrsion he said that it is valid.^ third 'time 
he said that it is up to the immediate guardian to ratify it or repudiate it: 
1 hese different opinions, related from him, apply to cases other than that of 
the father and his virgin dai^hter and that of the executor and his interdicted 
ward, as in these cases his; &^tma is -fem that the «OIlt^^^cf would be 
repudiated, that is, in case of marriage ihrotigh someone other than the virgin 

executor. Al-Slafi% said that no one has the right to conclude.the contract in 
the presence of the father irrespective of the bride being a virgin girl or a 

The reason for disagreement is the dispute whether giadation (of the 
guardians) is a l)uhn shaH, that is, estabhshed through the law (sW) in the 
case otmlaya. If it is such a ^litoi, is it the right of the immediate guardian or 
is it the right of Allah? Those who did not consider gradation as a iuhn of law 
said that marriage contracted by the remote gtiardian in the pre&tiee of the 



immediate ^ardian is valid. Those who considered it a fiukm of law based 
upon the right of the immediate guardian said that the contract is effective to 
the CAtent that it it is ratified by the immediate guardian it is pennissiblc, 
otherwise it is revolted. Those who maintained that it i.4 the right of AlliSh said 
that the marriage is not deemed to have taken place. Some of the jurists within 
the school (Malik's) rciccted this interpretation, that is, the contract being void 
and not effective. 

18.2.2.1.3.2. Issue 2: Transfer of guardianship in the absence of the 

Malik s;ud that if the immediate guardian is ahsenr, guardianship is transferred 
tn the next guardian. Al-ShJfi'l said that it is transferred to the suliaii. The 

18.2.2.1.3.3. Is.sue 3: Father absent leaving behind a virgin daughter 

There are detailed discussions and disagreements about it within the school 
(Malik's). They refer to the remoteness of his (the father's) location, prolonged 
or short absence, and knowledge or ignorance aboiit his location; as well as the 
daughter's need for marriage, which may be due to the lack of maintenance. 

The school agreed that if the father is absent, having gone to a remote place, 
or his location is unknown, or he is a prisoner of war, but the daughter is 
protected and provided for, not requiring marriage, she is nut to be married 
(hy the next guardian). If she desires to be married, then, she is to be married 

he is in a remote place. It is said that she is to be married, which is Milik's 

Sw atMalik and Ibn Wahb. 

Bljcase of lack of maintenance or adequate protection, she is to be married 
in tihe three stated situations, that is, in the absence of her father, having gone 
to a. remote place, his imprisonment, and in the case of his location being 
unknown. Similarly, when both factors are combined (i.e. lack of adequate 
protection and the need for maintenance). If she has inadequate protection, she 

tiearby place and his location is known, .because he can be approached. When 

that when tim& is short, the sultan fears imbecomitig cotiduGl front, her, he 
is K) give her away in marriage even if the location, (of her father) is dose. 



If we were to say thai the right of the remote guardian subsists even in the 
presence of the immediate guardian, and the woman delegates her affair to 
both, v,ith both making separate contracts of milage for her, the possibility 
k that one of them preceded the other in cnncliiding the contract or both 
finalized the contracts at the same time. It is also possible that the first contract 

known, they agreed that < • • ed) the. wife of the husband 

her. One group of jurists said that she is the wife of the first, while another 

ttm al-aasim. The first opinion was upheld by al-Shafi^and Ibn ^Abd al- 
Hakam. If both guardians concluded the marriages ai the same time, there is 
no disagreement about the rescission of the contracts, as far as I know. The 
reason for disagreement in the consideration of consummation is based upon 
the conflict of the general meaning with analogy, as it is related the 
Prophet (God's peace and blessings be upon him) said, "If a woman is given 
away in marriage separately by two guardians, she belongs to the first 
(husband) aihong them". The general meaning of this tradition requires that 

compared it to the consumption of goods in a contract of a coerced sale, which 
is weak. If, however, the first contract was not known, the majority rule for 

otmsumniated 1^ rruotk^ ^iimyb ^ad thst ^ to be given a choice, and 
whosoever she chooses is to be lier husband. This is & deviant opinion, 
although it has also been' related from ^Umar ibn ^Abd al-^Azlz. 
18.2.2.1.4. Aspect 4: Removal of guardians 

They agreed that the guardian does not have the right to decline his ward's 
marriage, if she desires marriage to a man of equal status and with a dower in 
keeping with such status. If he does this, her case will be referred to the sultan 



a woman has a right to refuse nmriage when a m 
forcing her into it and there is no proportionality a 
father forcing liis virgin daughter. This is so, with 
jurists, when, the-girl has not attainKLpuber^, and wi 
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:ases of a major and a deflowered minor, as has preceded. Similarly, when the 
executor is forcing his ward, according to those who hold this opinion. 

They agreed that a factor to be considered in kafs'.a is religion, except whit 
has been related from Muhammad ibn al-l^asan about the ehminatioil of the 
attribute of religion (in this issue). The school was in agreement that if a 
father were to get his virgin daughter married to a drunkard or a/^5f'^,-she has 
the right to refuse compliance. The judge is to take cognifatiGe of this, and to 
annul the marriage. Similarfy, when he gets her married to a person 
possessing wealth that is ^arS0, <Jr one who is known to prontnince dissrce 

They disagreed about lineage whether it constitutes a part oikafi'a, as they 
did about Uterty, foincia) ease, and freedom fta Mil;' defects. It is well 
kno«n of Malik that'he peranlted mantigo teween the Arabs and the clients, 
for which he.argued on the basis of the words of the Exalted, "Lo! the noblest 
of you, in the sight of Allah, is the best in conduct"." Snfyan al-ThJwn and 

disciples said that a Quraysh woman can marry only a Quraysh^ and an Arab 

The reason for their disagreement is their dispute over the meaning of the 
saying of the Prophet (God's peace and blessings be upon him), "A woman is 
married for her piety (religion), her beauty, her wealth, and her noble descent, 
but take hold of piety and you w ill he satisfied with what you liave". Some of 
the jurists held that only piety is to be taken into account, because of the 
words of the Prophet, "But you should marry the pious and you will be 

piety, as does wealth. Nothing, however, can be eliminated from these, except 
when excluded by consensus [ijml^\ as has been done by declaring that beauty 
does not constitute an element of kafs^a. All those who revoke marriage on the 
basis of defects maintain thrt freedom from bodily defects is a part of ia/a'n, 

The jurists within the school did not disagree that marriage contracted by a 

when the groom is poor and unable to maintain her. Wealth, thus, constitutes a 
part of kafa^a. Abu Hanifa does not maintain this opinion. There was no 
(Ks^preement in the school about liberty that it is a part oikafl^a, because of the 
«sl^3lished sunna granting the female slave a right to ehoosc^ tf sbe is liberated 
(to niaintain a pre-liberty marriage or otherwise). About makr nl-mbhl, Malik 
and al^Shafi'T maintain diat it is not a part ofkafis\ mi the father has the right 
to give his daughter' away in raarrlags for an amount less than the tmhr td-mihl^ 
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I mean, his virgin daugliter. If a deflowered woman possessing discretion agrees 
to the amount (of dower),'die^ardia^ danot trav« a right of interference. AbQ 
yanifa said tfiat rmhr al-mtU is an essential in^t^Rt of l#fl. 

The rcascm fnr disagreement, with respect ta the father, h their dispute 
whether he has the right to reduce a part of the dower of his virgin daughta*. 
In the case of the deflowered woman, it is because of their disagreement 

dower, when she possesses discretion, just as it is revoked for all her financial 

opinion would have suited those who stipulate guardianship rather than those 

A well-known issue is related to the afikam of guardianship, which is 
whether it is permitted to -the guardian to marry his ward himself? Al-Shafi'-T 
prohibited this on, the analogy of a judge and a witness, that is, he does not 
render judgnient for himself nor does he testify for himself. Milik permitted 
it, and I am not aware of his argoment in this, except what is related that the 
Prophet (God's peace and blessings be upon him) "married Umm Salama 
when she did not have a guardian", as her son was a minor, and also =the 
established report "that the Prophet (God's peace and blessings be upon him) 
emancipated Safiyya and deemed her emancipation to be her dower". The 
principle for al-Shafi% about the marriages of the Prophet (God's peace and 

Opinion differed in the case of the^head of the state. 



18.2.2.2. Section 2: Attestation by Witnesses (Shahada) 

Abu Hanlfa, al-Shafi^l and Malik agreed that attestation by witnesses is a 
condition of marriage. They disagn- ; " - = v of 

a condition of vaHdity required at the iime Qt contmci. 1 ncy agreed that a 

the marriage contraat but are instructed to keep it secret, whether it amounts 
to a secret marriage. said i3ut it k a mem mairi^ and b to be 
rcscindPLl, while Abu I;JanT£j and al-Shafi'uaid that it is not -secret. The reason 

of eliminating disputes or denial. TTios* who held it to he a i»Tffi€3tibed htkm 
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of the contract said that it is a condition of completion. 

The source for this is what has been related from Ibn 'Ahbas: "There ;is no 
marnagc without two W/ witnesses and a superviang guardian". None of the 
Companions opposed this, and many jurists considered this to have constituted 
i/maS which is a weak claim. This tradition has been related as m:irflf and is 
recorded by al-Dar Qutnl, who mentioned that among its transmitters are 
unknown persons. 

The contract can be concluded, according to AbQ Hanifa, even through the 
attestation otfasiip, as the purpose in his view is only its publicity. Al-Shifi'l 
is of the view that attestation includes both meanings, that is, proclamation 
and acceptance, therefore, he stipulates W«Ji as a condition. For Malil, 
however^ it does not comprise proclamation when the witnesses have been 
instructed to maintain silence. The reason for their disagreement is whether 

The source for the legality of proclamation is the saying of the Prophet 

drums". It is recorded by AbQ DiwOd. 'Umar is reported to have said, 'This 
is a secret marriage, and had they gone ahead with it I would have awarded 

Abo Thawr and a group of jurists said that attestation by witnesses is not a 
condition for the validity of a marriage, neither a condition of validity nor that 
of completion. Hasan ibn ^AlT is reported, to have done this. It is related about 
him that he married without witnesses and then proclaimed his marriage. 



18.2.2.3. Section 3: Demer (§adaq) 

Second, fixing it entirely for the wife. Third, about its diviaon iflto parts. 
Fourth, TafmTi and its bukn. Fifth, void dowers and their iuim. Si.ith, 
disputes among the spouses over dower. 



IS.2.2.3.1. Case 1; The hukm and elements 

In this .section there arc four Issues. First is about its ^hn. Second, about its 
amount. Third, about its spedes and description. Fourth, about its defenMcnt. 
18;2.2.3.I.l, Issue 1: The Mm 

In the discussion of its littkm, they agreed that it is one of the conditions of 
validity (of marriage), and an agre^ent to forgo it is not permitted, because of 



gift of their marriage portions",!' and His words, "[S]o wed them by 
18.2.2.3.1.2. Issue 2: The amount 

They agreed about its amount that it has no maximum limit, but disagreed 
about its minimum hmit. Al-Shsfi'l, Ahmad, IshJq, Abu Thawr, and the 
jlWSts of Medina, among the Tabfun, said that there is no minimum limit for 
it, and anything that can be a price or value for a thing may be the dower. 
This was the opinion of Ibn Wahb, from among the disciples of Mailt. A 
group of jiu-ists upheld the obligation of fixing the minimum amount of dower, 
but they differed about its extent. Two opinions are well known in this. Fkst 
is Malik's opinion and that of his disciples, while the second is that of AbO 
Uanlfa and his disciples. Mllik said that the mmimum dower is one-fourth 
diniiT of gold, or three measured dirkams of silver, or what is equivalent to 
three dtrbams, that is, dirhams of measure only, according to the well-known 
opinion; while it is said that whatever is equivalent to any of them (the 
3mmmt$ in gold or ^Iver): AliQ Bant& said that dfrhums h the mmimum; 
it is said five dirham, and it is said forty dirham. 
There are two reasons for disagreement over the amount. First is its 



so, as from the point of view th 
perpetually, it (dower) resembles compensation, but from the other aspect of 
the prohibition of consenting to forgo it by mutual agreement it resembles (an 

The second reason is the confhct of this analogy, requumg fixation, with the 
meamng of the tradition, which does not unply fixation. The analogy rcquu-ing 
fixation is, as we have said, an act of worship, and worship is of a determined 
dmatimi. The tradition implying non-lixation is one tradition related by Sahl 
ibn Srfd al-Sa'idI, which is agreed upon (by al-Bukhan and MusUm) for its 
SOimdness, and in which it is said "that a woman came up to the Messenger of 
Allah (God's peace and blessings be upon him) and said to him, 'O Messenger 
of Allah, I have bestowed myself to 



Messenger of Allah, mi 
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nothing but this garment (which covcnr mc).' The Messenger of Allah (God's 
peace and blessings be upon him) said, 'If you give her that you will be sitting 
with nothing to cover you. Search for something.' He said, 'I cannot find 
anything.' He (God's peace and blessings be upon him) said, 'Find it, even if 
it be a ring made of iron.' The man searched, but could not find a thing. The 
Messenger of Allah (God's peace and blessings be upon him) said, 'Do you 
possess (meniedze) anythitig: from the %nr^.' The ima sai^t, '"^esj staeh and 
sacli sent (whkh he named).' The Messenger of MSfti srid, 'I iwAjF in«ry 
yoa to itet with wltet yoo have of the Qai'sn', " 

They said that the words of the Prophet, 'Find it, even if it be a ring made 

permissible from the time of its need. This evidence is manifest, as you can 
see, along with the fact that the analogy upheld by those who maintain fixation 
docs not have sound premisses. This is so, as it is constructed itpon two 

have a fixed time. In each the contender has an objection, which is that there 
have been laid down in the shar'- kinds of worship that have no fixed duration, 

Moreover, it (dower) does not have any pure (real) resemblance with (acts of) 
™^hip- ^ ^ ^ ^ ^ • ■ dth th d-- h 

hereby marry her to you with what you have of the Qur'an'. This is against 
the principles (of interpretation). Though in some versitms of this tradition he 
told him to 'get up and teach her', v. ne Qur'an, after 

which the man got up and taught her. : : marriage on the 

basis of wages. Yet, when they (these jurists) sought to find a basis for the 
measure of the dower, they did not find a resemblance better than the 
minimum scale for amputation due to theft, on the basis of which they could 
construct their flimsy analugy far Station of the amount of dower. 

The analogy they employcd-is thai it (the female ar^a here) is a. littb that 
becomes permissible in return for wealth, therefore, it is necessary that it be 
determined on the basis of amputation (like theft). The weakness of thciir 
analogy is evident from the wrong assumption of the existence of a mushtmak 

been allowed, even required, as a punishment, involving infliction of pain, and 
loss of a limb, while that permission is fi)r pleasure with affection. 
Furthermore, ipyds al-shabah, despite its weakness, is that the factors of 
resemblance on the basis of which the <if/ (original case) and the fai'- (case in 
issue) are feeing compared are the same not through draistatitHi but in 
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meaning, and the hukm is based in the original case on resembling features, but 
all this is missing from this analogy. Further, it is a resemblance that is not 
even indicated through a common term (denotation): It is a type of analogy 
that is rejected by recognized jurists. These jurists, however, did not employ 
this analogy for the fiiation of dower, in the face of the implication of the 
tradition that they used to determine what the amount of the fixation would 
be. The analogy that they employed in opposition to the tradition is stronger 
ttettthk-sBiilogy. 

Non-fiiation is evidenced by the tradition recorded by al-Tirmidhl "that a 
woman was married for a pair of sandals. The Messenger of Allah (God's 
peace and blessings be upon him) said to her, 'Are yuu content, in return for 

After agreeing about the fixation of dower, on the basis of analogy on the 
minimum scale for' theft, these wfeo upheld it, disagreed in accordance with 
Ihor disputes over iJjc amounts of the minimtim a^le in the case of theft. 
Milik said that it is one-fourth of o dmar or three di/hams, as thai is the scale 
for theft, according to him. AbQ Bamfa said tiiat it is ten dirimm, as thai is the 
scale according to him. Ibn Shubrama said that it is five dirhams, for that is the 
minimum scale (for theft) in his view. 

The yanatites argued, for the fixation of dower at this amoimt, on the basis 
of the tradition related by them from Jabir from the Prophet ^(God's peace and 
blessings be upon him) that he said, "There is no dower less than ten 
dirhams". Had this been established, it would have eliminated the point of 

Sa'd as limited to its specific content (to ks ca.se), but this tradition of Jsbir is 
weak, according to the traditionists. They relate it from Mubashshir ibn 
'Ubayd 'from al-Hajjaj ibn Arta'a from 'Ata' from JJbir, but Mubashshir and 
al-Hajjaj are considered weak narrators, whik 'Ajs' had not met Jabir. It is, 
therefore, not proper to oppose the tradition of Sufel ibii Sa% with this 



18.2.2.3.1.3. Issue 3: The species 

With respect to its species, it is anything that may be lawfully owned and can 
W a compensation. Abont this they disagreed on two occasions: marriage 
through hire and consideration of manumission of a slave-woman as her 
dower. About marriage through hire, there are three views in the school: an 
opinion permitting it, an opinion prohibiting it, and an opinion considering it 
abhorrent. The hesi^fcnown opinion from MaHk is (about) its afehorrence. It is 
for this reason that he considers it revoked prior to consummation (sechision). 
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It was permitted, among his disciples, by Asbagh and SahnOn, which was also 
al-Shafi^T's opinion. It was prohibited by Ibn al-C^sim and Abu HanTfa, except 
in the case of a slave, which was permitted by Aba Hanifa. 

The reasons for their disagreement are two. First is their dispute over the 
question whether the sha/- of those before us is binding upon us, till evidence 

wiuj said that the ewjia- law« are binding permitted it (marriage through hire) 
due to thfi words of the Exalted, "He safei: Loi I fan would marry thee to one 
of these dau^ters of mine on the condition that thou hirest thyself to me 
for (the tenn of) eight pilgrimages".^ Those who said -that they are not 
binding upon us maintained that marriage through hire is not permitted. The 
second reason is whether an analogy for marriage can be constructed upon 
hire. This is so, as ijura has been exempted from the rule prohibiting uncertain 
sales involving gharar (and analogy cannot be based upon an exemption). It is 
for this reason that al-Asarom and Ibn '^Ulayya have opposed it, for the 
principle of mutual exchange requires a determined tangible thing in lieu of 
anotiiK tangible thhig, while ijm mvolves a tar^bte thing facing which are 
movements or actions diat are not definable or stable or ftimared. The^^*fe^ 
have, therefore, differed about (the time) when the wages oUjara zrt due from 
the hirer. 

The fuqaha^ of the p ' " - ■ ■ - . ^ - ^^^^ 

prohibited that manumis.: ; : for 
disagreement is the clash - > ■ the 
general principles, that is, the • tradition established from the Prophet (God's 
peace and blessings be upon him) "that he manumitted 3afiyya and deemed 
her emancipation to be her dower", which bears the likelihood of being specific 
to his case, because of there being many, specific rulings for hhn in this part of 
the law. The reason for its divergence from the principles is that manumission 
is the alienation of ownership, and alienation does not include the 
permissibility of the thing from another ease: whca i ' ' 



to the act of the Prophet 
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For the spedfication of dower, they agreed about . the condusion of 

to species and amount by description. They disagreed about dower that is 
unspecified and undetermined, hke one saying, "I have married you for a 

Malik and Abu Hanifa said that this is permitted, while al-Shafi^I said that it 
is not. When a marriage takes place in this way, then, according to Malik, she 
is entitled to an average value of what has been named, while Abo Banlfa said 

disagreement is whether marriage, in this case, resembles sale with'the intent 
of being based on bargaining, or that it does not acquire this state, and the 
intent is for something else, that is, affection. Those who: considered it to -be 
based upon frugality with similarity to a sale said that just as a sale is nor 
permitted for^ an unspecified thing, simikriy, marriage is not pennitted. 
Those who held that it does not resemble it, as the intention is to be noble, 
said that it is permitted. 

A group of jurists did not permit deferment (of the dower) at all, while some 

is Malik's opiniotf. Some of the jurists who permitted deferment did so for a 
limited period and for an amount in proportion to it, which is also Malik*s 
opinion. Amtrag th^ mem those who pemutted deferring it till separation by 
death or divorce when it becjjnics due, wliich is at-Awzi^t^ opinion. The 
reason &r the disagreement is whether marriage resembles sale in deferment. 
Those who said that it docs, did not permit dcfemienl till death or divorce, but 
flt0§e who said that it does not resemble, it permitted suefa deferment Those 
ssiie^disallowed deferment considered marriage as^an act of worship. 



18,2.2..r2, Case 2: Entitlement to dower 

The .jurists agreed that the entire fitdaif becomes due by consummation or 
death. The basis for its becoming due in the enure amount, followmg 
eonstutunation, are the w4»ds of the Exalted j *'And if ye wish to exchange one 
wife, for another and ye have given unto one of them a sum of money (however 
great), take nothing from it".^' I cannot recall transmitted evidence, at the 
moment, about its obligation upon, death (before ccr;/ the 

They disagreed whether consummation for this purpose miiiiies cupuianon 
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the curtains. MUik, al-Shafi'^T and DswOd said that only one-half dower 

that (full) dower becomes due with seclusion itself, unless he was in a state of 
ifirsmy ill, fasting in Ramadan, or she was menstruating. Ibn AbT Layla said 
that full dower becomes due with seclusion, and added no other stipulation. 

Companions in this case with the apparent meaning of the Book. This is so as 
Allah, the Exahed and Glorious, has laid down a proscription in the case of a 
woman whose marriage stands consummated that it is not permitted to take 
back anything from her dower, as in the words of the Exalted, "How can ye 
take it (back) after one of you hath gone into the other, and they have taken a 
stioiig pledge from you".^' And He stated in the case of a woman divorced 
before consummation that she has one-half of the dower, thus, the Exalted 
says, "If ye divorce them before ye have touched them and ye have appointed 
unto them a portion, then (pay the) half of that which ye appointed".^'' These 
are explicit, as you can see, in each of the two situations, that is, before 
touching and after it, and there is no state in between the two. Thus the 

without touching, and touching here, as is obvious from it, is intercourse. It 
may be construed, however, that "touching" is used here in its normal 
denotatian, not as a> polite hint for ii^€rcoarse^ and, perha|K^^this is how the 
Cumpanions interpreted it. It is for this reason that Mslik has said that an 
impotent person is obliged to pay her the delayed dower, if he diTOrces her 
after spending a long period with her; he, thus, fixed it for him without 
intercourse having any effect upon the obHgation of dower. The ruhng 
recorded from the Companions about this is that whoever closes the door 
behind him or lets down the curtain is obhged to pay dower and no one 
opposed them in what they decided. 

In this topic, those who stipulated touching differed about a case in which 
the occurrence of touching is disputed. This occurs, for example, when she 
cfciims "touching" and he denies It, The weU-known opimon of iMalik is that 
the acceptable statement is hers. It is, however, said that if it was seclusion with 




residence (after marriage), she is to be considered truthful, but if it was merely 
a visit she is not. It is also said that if she was a virgin, she is to be examined 
by women. In this case, therefore, three opinions are arrived at in the school. 
Al-Shafi'i and the Zahirites said that it is his statement that is acceptable, for he 
is the defendant. Malik, on the other hand, does not give weight to the 
obligation of oath being upon the defendant in so far as he is the defendant, but 
to the stronger prima facie case. It is for this reason that he prefeis the 
statement of the plaintiff on many occasians when he has a sttqtiger prims fade 
case. This refers to whether the obligation of oath being on fee defendant has 
an underlying reason; amilarly, the discussion about the obligatiDii of testimony 
upon the plaintiff, which will be coming up under its own heading. 



18.2.2.3.3. Case 3: Division of dower 

They agreed generally, when a man divorced (his wife) prior to consummation, 
and he had fixed a dower, that, she has recourse to' him for one-half dower, 
teransc nf the words of Ito EiaJted "If ye divorce them bcfiwc jtt have 
touched them and ye have appointed ttnto them a portion, then (pay the) half 
of that which ye appointed".^' The study of division of dower relates to three 
principles: its basis in marriages; the underlying cause of division in different 
kinds of divorce, that is, those occurring prior to seclusion; and the changes 

Its basis in marriages, according to iVIalik, is the validity of a marriage, that 
is, divorce should have taken place prior to seclusion in a vahd marriage. 

cause of division is divorce that is pronounced voluntarily by the husband, not 
on her vohtion, like the divorce that takes place before she discovers a defect 
found in him. In this topic they disagreed about the division having as a cause 

staits; there being no difference between residence when he has a defect and 

that it does not give rise to sharing of the dower, when the rescission is based 

the absence of the requisites of validity, iifwhich she does'not have a choice at 
all. In rescissions that are the result of external contingencies affecting a valid 
contract, like apostasy oi' fosterage, if none of them has a choice in it, or she 
has it but not he^ division is not binding; if, however, he has a choice in it, as 
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in apostasy, division becomes obligatory. The ruling to which the opinions of 
the ?ahirites lead is that division is ohUptory ia each divorce occurring before 
rsridence Is tatet up, whether its cause is aSttibutrf to him or En her, but , in. a 
rescission, not amounting to a divorce, tlwre k w diriSon. 

The reason for disagreement is whether it is a practicfe {sunna) that has an 
tinderlying rational cause. Those who said that it has a comprehensible: 
meaning, which is that one-half dower becomes due to her, in compensation 

return the price — as is done by a purchaser; however, marriage differs from 
sale in this respect and compensation is awarded to her for this (offended) 
light— (they} upheld that if the cause of divorce arises from her, nothing 
should be ^ven to her, for die has eliminated any coercion that would have 
feeen ^eatlsed m hm Mm Jbr returning the price and taking back the 
coiffmtodity. Those who maintained that it is a smna not based on a rational 
reason, and followed the apparent meaning, said that division (into one-half) is 
binding in each divorce, whether caused by him ox by her. 

The changes made in the dower, before disotec, may be either fkim her or 
&om AMi. Those that are from AUsh may take one or more of four formsi: loss 
of the whole, reduction, increase, or reduction and mcrease combined. Those 
emananng from her may be in the form of disposal by her through consumption 

or for the prefaration of a dowry with it for her groom. According to Malik, both 

he has recourse to her for half in the case of reduction and loss but he does not 
claim half tram hex ia the case of increase. The reason for their disagreement m 
whether the woman amies to own the dower firnily prior to seclusion or death (of 
her bosbaa^. iThow who said Ast she does not wn it through aii fndisjiaiablc 
ownership maintain that she is a co-owner in it, as long as . she does not 
transgress, and shares in the benefits with him. Those who said that she owns ir 
through an indisputable ownership, and that division is an obligatory right, force 
her to return all that has been lost m her possession. Further, after the 
establishment of ownership they have recourse to her for all that passed on to her. 

They did not disagree that if she disposes of the revenue, she is liable for 
one-half, but they disagreed if she purchases with it things necessary for the 

purchased or for one-half dower, which is the price. Malik said that he has 
recourse to her for one-half of what she purchased, while Abfl yamfa and al- 
Shafi'T said that he has recourse to her for one-half of the price, which is the 

Und^r this topic they differed about a well-known case that relates to 
transmitted (texts), whether the &ther has the right to forgo ttneshalf dd.wer of 
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his virgin daughter, or the master of his female slave, that is, if she is divorced 
pior to seclusion? Malik said that he has Jlie i%ht, whik Abo Manila and al- 
Shafi^J said that he docs not. The ccason Ibi their di^ragr^emcnt is the 
equivocalit> In ihc words of the Exalted, "Unless they (the women) agree to 
forgo it, or he agreeth to foi^o it in whose hand is the marriage tie"J^ The 
word "forgo" (ya^), it is said, may mean, in the usage of the Arabs, "to 
forgo" or "to gift." Also, the pronoun in the words of the Exalted, "in whose 
hands is the marriage lie", may refer to the guardian or the bridegroom. Those 
who maintained that it Ls the bridegroom, deemed the meaning lo be "gift", 
while those who said that it is the guardian, considered it to mean "forgo". 
Some of the jurists adopted a deviant view saying that each guardian has the 
right to forgo one-half of the dower that is obUgatory for the woman. It 
appe^S that both constructions of the meaning of the verse are equal. 

assign an additional hukm to the verse, that is, ari additional law, for its 
permissibility is known through the logical necessity of the law. Those who 

additional law. It is necessary for them to come up with evidence indicating 

which is a difficult feat. 

The majority maintain that a minor and an interdicted girl do not have the 
right to forgo one-half of the dower to which they are entitled. Some jurists 

meaning of the words of the ExaUed, "Unless they (the women) a^ce to forgo 
ic".^' In this tojae th^ differed when a «^Mnan gifts her dower to her husband 
and k then ^hoifxd pkg to M^ik said that He cannot have 

recmii-sc to her for any part of it, while al-Shafi^T said that he can claim ont- 
half from her. The reason fbr their disagreeinent is whether the half to which 
the husband is entitled through divorce is linked to the actual dower itself or 
it can be a liability for the woman? Those who said that it is linked to the 
actual . dower, maintained that he cannot have recourse to her for any part of it, 
for he had taken possession of the entire dower. Those who said that it has 
become the woman's liability maintained that he has recourse to her if she had 
gifted it to him, as if she had made a gift to him of some other wealth of hers. 

and not taking possession: if she had taken possession of it, he has recourse for 
one-half, but if she had not taken pcKsession when she made . the gift, he 
cannot have anything. It was as if he maintained that the right is associated 
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sion, it becomes a liability. 



18.2.2..14. Case 4: Tafipi4 

They agreed that marriage (contracted) through tafwli is pertnitted, which is 



dies without fixing it. Does she get the dower in either case? 
18.2.2.3.4.1. Issue 1: When the woman demands fixation of dower 

them said that she is not entided to anything^ as fijeatlon did mt tskt 
the contract itself, which is the opinion of Abti Hanlfa and his 
. Malik and his disciples said that the husband has three choices: he 
orce her without fixation, he may fix the amount demanded by the 
or he may fix $adaq al-mhkl^ which becomes binding upon her. 
reason for their disagreement — that is, among those who determine 
-mithl for her without granting an option to the husband when he 
htt after her demand for fixation and those wfeo do not. determine 
■ of the words of the Exalted, "It fe' ih> sin for 
you if divorce ^mmen wbik yet ye have not tout^wd ttrem, mr appdnted 
unto tfiem a portion"/^ whether they are to be construed generally as 
conveying, the dropping of ?adllq^ irrespective of the cause of divorce arising 
from their dispute over ^adaq. Further, whether the absolution from 
responsibility (from sin) is to-be construed as the dropping of dower under all 

implies dropping it under all circumstances due to the words of the Exalted, 
"provide for them, the rich according to his meaits, and the straitened 
accordii^ to his means, a fair provision".-* There is no dispute, as far as 1 
know, that if he divorces Jker, right in the beginning' (without the disca^ion of 
dower)^ there is no liability upon him. It was lo^eal for the persGsn, who fised 
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mufa for her along with half of maAr in case he divorces her before secliision 
after a marriage not based upon tafiai, and fixed rmhr al-mitU for her in 
tafmd, to fix, atong mth txuf-n, a part otrnshr Kl-uMi, U (tie'Bieining o^.thc 
verse docs not indicate the dropping of dower in a tafmd marriaj^e, it only 
permits divorce^priof B> th« Sation of dower, ff the tt^wii ajiimage gim rise 
to the habdity ©f at^'mtUy when denuded, k k necessary that it be paid 
in part if divorce is prtaiounceds iast as it is mtflered ia part when fixed. It is 
foi this reasoa that Mflik held that imhr al-imtU docs not become binding 
along with the option granted to the husband. 

18.2.2.3.4,2. Issue 2: When the husband dies before fixing iadaii and prior to 

only to mul^a and to inheritance. AbO lIanTfa said that she is entitled to ladlq 
d-mithl and to inheritance, which was also the opinion of Ahmad and DawOd. 
Both opinions ate related from aI-Sha&% except the opinion supported by his 
disciples is the one similar to Malik's. 

The reason for their disagreement is (he conflict of qiyns with a tradition. 
The tradition is related from Ibn Mas^Qd who, upon being asked about this 
issue, said: " 'I base the verdict on my own opinion, if it happens to be correct 
it is from Allah, but it incorrect it is from me. I hold for her sadai equivalent 

undergo the waiting period and is entitled to inheritance.' Ma'qal ibn YasSr al- 

accordance with the judgment of the Messenger of Allah (God's peace and 
blessings be upon him) in the case of Barwa' bint Washiq ' " It is iccotdcd by 
.'Vhu Dawnd, al-Nasa^I, and al-TirmidhT, «ho declared it to be ja^A. The 
analogy opposing this is that fadsq is a comf^nsation, m& m he has .n(^^.take]i 
delivery of the counter-value he should not be liable to compensation, on the 
analogy of sale. Al-MtjzanI has related ftom al-Shjfi'l on this issue that if the 
tradition of Barwa*- is proved atithentiG, there is no force in any one's opinion 
»iih the existence of a sunna. (Ibn Rushii;) What he has said is cfjrcct, Allah 
knows best 

18.2.2.3.S. Case 5: Fssid dowers 

Dower is void cither in itself or hecaosc of an attribute traceable to gharar or 
to an impediment. The dosser that is void in itself may be in the form of wine 
(khamr), swine (tttnztf), or a thing that cannot be lawfiiUy owned. The dower 
that is void because' of gharm or an impediment derives its principles from 



THE DISTWeUISHSB JURIST'S PRIMER 



f khamr^ khnztt^ fruit that has not yet begun to ripen, or a 

n for mahr al-mihl From Malik there are t»o narrations 

IS also Aba ^Ubavd's opinion. Second, that if the marriage 
he contract is effective and she has (the right to) mair al- 



The reason Rii their disagreement is whethe 
same as the hukm of sale? Those who held that ii 
that marriage becomes void with the fmad of dov 
with the fassd of the pnce. Those who maintain 
not a condition for the v 
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the fict that a distinction be mac 
and that which is prohibited due 
sale. I do not remember, at this n 
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lulatmg for the husband a dower in the shape c 
jresented to the (girl's) father, Abn yanifa and his disciples 
:ondition is binding and the marriage is valid. Al-Shah% said th 
roH and she is entSded to mkf al-mtil Malik said that if tl 



wer. Malik 
■Abd Allah 



5fipulated at the time of the contract it (the gift) is for his daughter, but if it 

The reason for thar disagrcancnt is the similarity of inarriage to sale. Those 
who compaxed him (the father) to an agent contracting a sale, while a gift is 
stipulated for iiim said that nika^ is not permitted, just like the sale is not 
allowed. Those who considered nikah to be different from sale said that it is 
permitted. In the distinction drawn by Malik, he held him to be subject to blame 
when the condition is included in the contract of marriage, for what he has 
stipulated for himself amounts to a reduction in the value of the dower, but he 
does not subject him to blame when it occurs after the conclusion of the contract 

'Abd al-<Aziz, al-Thiwn, and AbQ ^Ubayd. Abo DiwOd, al-Nasa\ and 'Abd al- 
Ra2zaq have recorded from 'Amr ibn Shu^ayb from his father from his 
grandfather that he said, "The Messenger of Allah (God's peace and blessings be 

the contract of marriage, the gift belongs to her, but what takes place after the 
WSalJaEt of marriage, it belongs to whom it has been given. The best favoiir 

sister.' " 'Amr ibn Shu'ayb's tradition is disputed in so far as he distorted it, but 
Afalik's opinion is categoricaUy stated. AbQ 'Umar ihn 'Abd al-Barr said that 
when a tradition is reported by trustworthy persons it is to be aaed upon. 

They disagreed about dower that involves the right of a. third party or is found 
to be defective. The majority said that the marriage is confirmed. They 

or for mahr al-milhl. Al-Shafi'i's opinion differed in this; he held' it once to be 
the value, and at another time as mahr al-mitU. Similarly, the school (Malik's) 
differed about it. It is said that she has recourse for the value, and it is also 
said that she has recourse for mahr al-maU. Abu al-Hasan al-Lakhml said that 
«* fa held to be the lesser of the two, the value or mahr al-mithl, it would be 

the contract of sale. Those who held it to be similar said that it is rescinded, 
while those - :d that it is not. 

18.2.2.3.5.5. t ,ut :i 

They disagreed about the person who marries a woman agreeing that if he (the 
bridegroom) has no wife the dower is one thousand (units) , but if he has a wife 
already the dower is two thousand. The majority upheld its validity. They 
disagreed about the obligati&h arising in this. One group of jurists, said that the 
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18.2,2.3.6. Case 6: Disagreement among spouses over dower 

Their disagreement rnay either be about possession, amount, category, or time, 

that is, the time of obligation. If they differ about the amount, with the woman 

that if the disagreement arises prior to seclusion and both the bride and the 
bridegroom make credible claims, then, both are to be asked to take oaths and 
to revoke the. contract. If one of them takes the oath, while the other refuses, 
the statement of the one taking the oath will be accepted. If both of them 
refuse, it wiB be considered as i{ toth had tAen the oatfc. The statement 
appearing more likely will be accepted. If the dispute arises after seclusion, the 
acceptable statement will be the husband's, but a group of jurists said that the 
acceptable statement will be the husband's along with his oath. This was the 
opinion of Abn Thawr, Ibn Abi LaylJ, Ibn Shubrama and a group of jurists. 
Another group of jurists said that the acceptable statement will be that of the 
wife to the extent of the mahr al-mithl, and that of the husband to the extent 

oaths in case of dispute and makes them revert to mahr ahnifhl without 
i^scinding the contract, unhie Malik's opimon. This is the opinion of 
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al-Stafi'i, al-Thawn and a group. It is also siM that she is made to have 

is not more than what she is claiming or less than what he is asserting. 

Their disagreement is based upon their differing understanding of the 
words of the Prophet (God's peace and blessings be upon him), "(The burden 
of) testimony is upon the plaintiff, while the one who denies is to take the 
oath," whether it has an undwlyiog tationsd msm. Those- who matotained 
that it has an nnslcrlyittg reason said that the one who has a stronger pima 
fieie claim is to take the oath, slways, hat if Ihdr cUms are equal fin 
ayengfc) they are both to take the oath and the contract is rescinded. Those 
^& taaintained that it does not have an underlying cause said that the 
h^gilfe^ is to take the oath as the right is claimed by her, and she is claiming 

however, said that they are both to take the oath, always, as each one of them 
is a defendant, ,but this is held by those who do not take into account the 

maintained that the acceptable statement is hers to the extent of mahr al- 

can never be considered equal contestants in a claim, and one of them has to 
have a prima facie stronger case. This is so as her claim may either be for a 
sum equivalent to the sadaq al~mithl or less than it, in which case it is her 
StatQaent that is accepted, or it may be more , than that, in which case the 
ace^table statement is his. 

The reason for the disagreement between Malik and al-Shifi'l, about 

similar to sale. The jurists who said that it resembles it ruled for rescission, 
while those who said that it does not resemble it, as dower is not a condition 
for the validity of the contract, ruled for sadaq al-mithl after oath-takmg. The 
claim of jurists, from among the disciples of Milik, who thought that it is not 
permitted to them after oath-taking to arrive.at an agreement over an amount, 
or^nec pentiittfid to one of them to revert to the claim of the other person with 
WBScW, is totally weak. Those who held this opinion compared it to (the 
procedure) of If an, which is a weak comparison, along with -the fact that the 
similar hitkm in If an is disputed. 

In their disagreement about taking possession, with the bride saying that she 
did not take possession and the bridegroom saying that she did, the majority of 
the jurists maintain that the acceptable statement is that of the woman. These 
jurists are al-Shafi%, al-Thawrl, Ahmad and Aba Thawr. Mahk said that the 
acceptable statement is hers before seclusion and his after seclusion. Some of 
his disciples said that Malik made this statement as the custom in Medina -was 
that the-hushand would not go into seclusion with her till he had pai(} the 
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dower, but if there is a land that does not have this custom it is her statement 
that will be accepted -always. The opinion that it is her statement that should 
always be accepted is bclLcr, for she is the defendant, but Malik took into 

her. Milik^s disciples differed, when a long time had' passed after the 

When they differed ihaut the species of the dower, for example, he says, "I 
married you with this slave as dower", while she says, "I married you with this 
dress as dower", then, the well-known opinion in the school is that they ate 
both to take oaths and mutually to rescind the contract, when the dispute 
arises before they take up common residence, but if it is after that then the 
contract is confirmed and she is entitled to fadsq al-mitbl, as long as it is not 
more than what she claims^ or less than what is conceded by the husband. Ibn 
aI-Qa^3r said that they take oaths prior to seclusion, and the acceptable 
statement is that of the husband after seclusion. Asbagh said that the 
acceptable statement is the husband's, if it is credible, irrespective of the 
similarity of their statements. If the husband's statement does not appear 
credible, but her statement does, then it is her statement that is accepted. If 
her statement is also not likely to he true they are both to take the oath and she 
is entitled to sadag al-mithl. Al-Shafi'fs opinion on this issue is like his opinion 

you will come to know in the Book of Sales, God willing. 

Their disagreement about the time is to be conceived through the example of 
the debt that conforms with JVIalik's basic principle in a wdl-known opinion 
that the acceptable statement about "the period of payment is that of the debtor 

through the question; when is it due, prior to seclusion or after it? Those who 
compared nika^ to sales said that it does not become due, except after seclusion 
on the analogy of .sale, as the price does not become due from the Iiuyta- except 
after the possession of the commodity. Those who held that (payment) dower is 
an act of worship in which making the act bwful is stipulated said that it is due 
prior to seclusion. It is for this reason that Milik feconuncndcd that the 
Irittegroam should-preseiit part of the fw^aj before sedtJSion. 



18.2.3. Element 3: The Identification of the Subjcct-.Mattcr of the 
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into two kinds: perpetual impediments and temporary impediments. The 
perpetual impediments are divided into those agreed upon and those disputed. 
Impediments agreed upon are three: descent, relationship by marriage, and 
fosterage. Those disputed are zma and h^Sn. Temporary impediments arc 

Combination; (3) impediment of bondage; (4) impediment of disbehef; (5) 
impediment of i&rJm; (6) impediment of illness; (7) impediment of the waiting 
peiiod (^*i^)t vrfth the aoeompanyiiig dfesE^tement ihovx its pe^ei^ty; (8) 
impedansatt cif jirontmncir^ divorce thrice for ihe person divorcing; and (9) 
impediment of an existing marriage. Legal impediments, on the whole, are thus 
fourteen, therefore, in this part there are fourteen^^ sections. 



18.2.3.1. Section 1: The Impediment of Lineage 

categories in the Qur-'Sn: mothers, dau^ters, sisters, paternal aunts, maternal 
aunts, brothers daughters, and sister's daughters. They agreed that ''mother" 
here is the terra for each f^ide related to you as a cause cS your birth from 
the mother's side or the father's side. "Daughter" is the term for each female 
in whose birth you are the cause through a son or a daughter or directly. 

birth. "Maternal aunt" is the term for each,, female who is a , sister to your 
mother or to the female who is a cause in your birth. "Brother's daughter" is 

mother's side or her father's side or directly, "SisteF^s daughter" is the tmi 

mother's side or father's side. 

I do not know of any di^gre^anent about these seven prohibited categories. 
The source for tos pra^Wdons are the words of the Hxaltcd, "Forbidden 
unto ym. are ycffitr mtffhers, afwl your daughters, and your sisters, and your 
father's sisters, and your mother's sisters, and your brother's daughters and 
your sister's daughters, and your foster-mothers, and your foster-sisters, and 
your mothers-in-law, and your stepdaughters who are under your protection 
(born) of your women unto whom ye have gone in — but if ye have not gone in 
unto them, then it is no sin for you {to marry their daughters) — and the wives 

ye should have two sisters together, except what hath ah-eady happened (of 
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that nature) in the past. Lo! Allah is ever Forgiving, Merciful".'' Hi^ agreed 
intercourse through milk yamJn. 



18.2.3.2. Section 2: Impediment of relationship through marriage 
Women prohibited through a relationship of marriage are four. First are the 
wives of fathers. The source tor this are the words of the Exalted, "And marry 
not those women whom your fathers married, except what hath already 
happened (of that nature) in the past. Lo! it was ever lewdness and 
abomination, and an evil way".^^ Second are daughters of sons. The source for 
this are the words of the Exalted, "[A]nd the wives of your sons who (spring) 
from your loins"." Third are mothers of wives. The source for this are the 
words of the Exalted, "[A]nd your mothers-in-law" .'5 po^jji, ti,^ 
daughters of wives. The source for this are the words of the Exalted, "[A]nd 

wh»iB ye lave goae in— Km if ye hwe not gone in tmio them, then it is' no sin 
f«t you (to nany their dMiglMcrsf." 

Out of these four categories, the MusKm jurists agreed upon the prohibition 
of two by virtue of the contract itself, namely, the prohibition of the wives of 
fathers and sons, and upon a third category because of consummation, namely, 
the wife's daughter. They disagreed in the latter case on two points. First, 
whether it is a condition that she be in the protection of the husband. Second, 
whether she becomes prohibited by inere fondling of the mother or through 
intercourse. They -disputed about the wife's mother, whether she becomes 
prohibited through intercourse with the daughter or through the contract 
(with her) alone. They also disagreed in this subject on a fourth issue, whether 
zina gives rise to the same prohibitiorr as is imposed through a valid or 

1».:2.3.2.I. Issue 1 

ITic issue is whether it is a condition that the wife's daughter be in the care of 
the husbands The tnajoxity matiitaiit, that this is not a ctmdition for prohibition. 
DawQd said that it is. The reason for disagreement is whether the words of the 




usual relationship? Those who maintained that it indicates the common 
relationship and is not, a condition in the case of stepdaughters, for there is no 
difference in this between those who are under protection and those who are 
not, said that the prohibition is absolute for all stepdaughters. Those who 
considered it to be a non-rational condition said that they are not prohibited 
unless they are under his protection. 
18.2.3.2.2. Issue 2 

Is the (step-)daughter prohibited by mere (physical) contact with the mother or by 
intercourse? They agreed that she becomes prohibited by intercourse. Th^ 
disagreed about viiat is less than intEXifxiurse, UJse fimdlmg or booking at the seoial 
0!E^ witli ca- -wjihoat lust, whether it prtdiiits (the dau^asr). WSk, al-T^wfi, 
Aba Hamfa, al-Awza*T and al-Layth ibn Sa^ said that touching the mother with 
lust ptohibits the ifeught^, which is otte of the opinions of al-Shafi*T. Dawiid and 
al-Muzani said that only intercourse can prohibit her, which is an opinion of al- 
Shafi"^! that is preferred by him. Looking (at the mother with lust) is like touching 
for MS^K whatever the limb at which the gaze is focused with lust, but differing 
opinions have been narrated from him about it. AbU Hanlfa restricted his opinion 
to looking at the sex organs, while al-ThawrT construed "looking" to be the same 
as touching without stipulating liist with it. Ibn Abl Layfe opposed them in this, 

looking, but he did so to touching. The basis for the disagreement is whether the 
meaning of the stipulation of seclusion in the words of the Exalted, "[Ulnto whom 
ye have gone in", is intercourse, or pleasure through what is less than intercourse? 
If it is pleasure, theaa, is kidking inc^j^d ki it? 
18X3.2.5. Issue 3 

Themajority of the jurists of the provinces said about the (wife's) mother that 
she is prohibited by virtue of the contract with the daughter, irrespective of 
the consummation of his marriage with her. A group of the jurists held that 
the mother does not become prohibited except through a consummated 
marriage with the daughter, as is the case with the (wife's) daughter, that is, 

mother. This is related^ from ^AlT and^Ibn^^^Abbas, may Allah be pleased with 
them both, through channels that are weak. 

words of the Exalte^ "[Ujnto whom ye have gone in", refers to the last- 
mentioned category, who are the stepdaughters, or to the stepdaughters and 
mothers who are mentioned before the stepdaughters in the words of the 
Exalted, "And your mothers-iit-lav?, and youc stepdaughters who are 
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possible that the words "unto whom ye have gone in" refer to both mothers 
and daughters, and it is also possible that they refer to the last mentioned, that 
is, the daughters. The proof of the majority is what is related by al-Muthanna 
ibn al-Sabib from 'Amr ibn Shu'ayb from his father from his grandfather that 
the Prophet (God's peace and blessings be upon him) said, "When a man 




prohibition in such cases as that of marriage through a valid contract or one 
made in shubha, that is, one in which the ^add penalty is waived. Al-Shafi^I 
said that unlawful intercourse with a woman does not prohibit marriage with 

Aba Hanlfa, al-Thawrl, and al-Awza'r said that unlawful intercourse prohibits 
what is prohibited by raarriage. From Mshk an opinion similar to al-Shafi'l's 
is recorded in al-Muwatt"^ that it does not prohibit, and Ibn al-Qisim has 

Sabnun said that the disciples of Mslik opposed him (Ibn al-Qlsim) in this, 
and follow what is in al-Muwatfn'. It is related from al-Layth that intci-cour™ 
through shubha does not prohibit such marriages, but it is deviant. 

the term "mkak", that is, m its conveying both legal and literal meanings. 
Those who assigned the literal meaning to it in the words of the Exalted, "And 

intercourse prohibits such marriages, but those who assigned it the legal 
meaning said that it does not Those who determined the underlying cause tor 
the hukm to be the prohibition that operates between a niother and her 

prohibits (such marriajc?' ivsd the underlying cause from 

prohibited by intercourse in a marriage. They disagreed about the effect of 
physical contact in concubinage, just as they disagreed about it m marriage. 



18.2.3.3. Staion 3: The Impediment of Fosterage (SuMng; Wet-mmng) 
They agreed that fosterage, as a whole, prohibits what is prohibited because of 

mother, and becomes prohibited herself for the foster-child along with all 
ihosc who are prohibited to the son because of the true mother. They 
disagreed about this in, many issues out of which the primary ones are nine. 
First, the quantity of milk that leads to prohibition. Second, the number of 
years of fosterage. Third, the state of the foster-child at that time, according to 
those who stipulate for the prohibitive suckling a particular time. Founh, is 

is mixing of the milk (with something else) taken into consideration? Sixth, is 
jte rachtog of the nnUs into the gullet considered? Seventh, does the owner of 
the milk, that is, the husband of the foster-mother, acquire the status of a 
father, the case being called hban al-fahl. Eighth, is the testimony about 
suckUng. Ninth, the qualification of the foster-mother. 

18.2.3.3.1. Issue 1 

About the prohibiting quantity of milk, a group of jurists upheld the negation 
of a Umitation, which is the opinion of Malik and his disciples, is related from 
AH and Ibn Mas'nd, and is also the opinion of Ibn <Umar and Ibn 'AbhJs. 

opinion of Abo Hanlfa and his disciples, as well as that al-Thawrt, and at 
Awza*!. Another group of jurists upheld a limitation upon the quantity of milk 
that prohibits. These jurists are divided into three groups. One group said one 
or two sucklings do not prohibit, but three or more do. This was upheld by 
Aba 'Ubayd and Abo Thawr. The second group said thst-flws sucklings'lead 
to prohibition, which was al-ShsfiVs opinion. The third group said that ten 
sucklings are prohibitive. 

meaning of the Book with the traditions which imply limitation, and also the 

found in the words of the Exalted, "[A]nd your (mothers who have suckled you) 
fostei-motheis, and your foster-sisters, and your mothets-in-law..."'* This 
indicates whatever the term fosterage is applied to. The conflicting traditions are 
essentially two. First is the tradition of 'A'isha, including the other traditions 
which convey the same meaning, that the Prophet (God's peace and blessings be 
upon him) said, "One or two sucks or one or two feedings do not lead to 
prohibition". It is lecorded by Muslim once through ^A'isha, another time 
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through Umm al-Faft and through 4 thifd ehaiijal, atid in it is said, "The 
Messenger of Allah (God's peace and blessings be upon him) said, *One or two 
sucks do not lead to prohibition.' ". The second tradition is of Sahla about Salim 
that the Prophet (God's peace and blessings be upon him) said to her, "Give 
him five feedings (sucklings)". There is a report from ^A^isha conveying the 
same meaning, in which she said: "There were ten sucklings relating to what was 
revealed in the Qur'sn, but were later abrogated by ,fiv«. ITie Messenger of Albh 
(Gfid's peace and blessing be upon him) died and these are what is read in the 
Qur'an (as a commentary)", Those who refer the apparent interpretation of the 
Qur'an to these traditions say that one or two sucks lead to prohibition, bur 
those who considered the traditions as an elaboration of the Qur'an, and 

text through the words of the Prophet, in the tradition of Salim, "A suck or two 

This is so as the indirect indication of the text in the words of the Prophet 
(God's peace and blessings be upon him), "One or two sucks do not lead to 
prohibhion", requires that what is beyond three leads lo prohibition, while the" 
indication of the text in his words, "Give him five feedings", means that what is 
less than this does not lead to prohibition. There is a possibility of preferring 



18.2.3.3.2. Issue 2 

They agreed that sucMing in tbe first two years (of the age of the child) leads 
to prohibition, and they differed about the nursing of an older child. Malik, 
Abu Hanifa, al-Shafi'i, and most of the other jurists said that nursing an older 
child does not lead to prohibition. USwad and the Zshirites held that it does, 

Ibn Mas'ud, Ibn 'Urnar, AbO Hurayra, Ibn 'Abbas, and all the other wives 
(besides <A'isha) of the Prophet (God's peace and blessinp be upon hirt). 

The reason for their disagreement is the conflict of the relerant ttadirians. 
Two traditions have been related in this. First is the tradition of Salim ihat has 
preceded, while tile second is ^A'isfaa's tradition recoifded by al-Bukhart, where 
she said, "The Messenger of Allah (God's peace and blessings be upon him) 
came into the house and there was a man with me. He feh perturbed and I 
could see anger upon his face. 1 said, 'O Messenger of Allah he is my foster- 
hunger', " Those who prefer this tradition said that the milk, which docs not 
constitute sustenance for the infant, does not lead to prohibition. Further, 
Salim's tradition is laid down in a specific issue, and all the other wives of the 
Prophet (God's peace and blessings he upon him) maintained that it was a case 
of exempdtjn for Salim. Those who prefecred Salim's tradition and reasoned 



THE BOOK OF NIKAH (MARRIAGE) 



about 'A'isha's tradition that she. (herself) did not act upon it maintained that 
nursing an older child does lead to prohibition. 

18.2.3.3.3. IsstteS 

They disagreed when the infant becomes independent of food (suckling) before 
a period of two years, has weaned, and then a woman suclcles him, Mahk said 
that this suckling docs not prohibit (marriage), whik .,V ' ,afi'l 
said that it leads to prohibition. The reason for disagr: .;nce 
in construing the words ol the Prophet (God's peace .md oicssings oe upon 
him), "Fosterage is related to hunger", which could imply that he intended the 
years of hunger whatever the state of the infant, and these would be the years 
of fosterage, but it is also possible that he meant when the child has not 
■weanedy and once he has weaned within two years it no longer remains 
suckling due to hunger. The disagreement, therefore, refers » ifc fact 
whether in fosterage, the cause of which is hunger and the need for«ift, thSi 
natural physical need of sr^' :: ~" ' nidered, which is a need teased 
on the age of sucMing, f the infant himself, **idl h 

removed with weaning bui , is to be taken into account. 

Those who upheld the cllectivcness of suckling in the period of fosterage, 
irrespective of their stipulation of weaning, differed about this duration. Some 
held it to be a period of two years only, which is Zufar's opinion, while MaUk 

beyond two years; in one opinion fr^m him it is a month, and in another it is 
three months. Aba Hafflfa held it to be two years and six months. The reason 

SUcWngaid %'kha's tradition that has preceded. This is so as in the words of 
the Exalted, "Mothers shall suckle their children for two whole years; (that is) 
those who wi^ to complete the suckUng", imply that whatever is beyond 
these two years^ is not suckling based upon hunger for milk, while the words of 
the Ptoph«t (God's peace and blessings be upon him), "Fosterage is related to 
hunger" imply by their generality that as long as' the food of the infant is milk, 
ruckling will lead to prohibition. 
182.3,3.4. Issue 4 

prolabition, that is, the passing of milk through the gullet by means other than 
stickling? Malik said that feeding of extracted milk without direct suckHng, by 
pouting It or administering it, leads to prohibition. 'Ati' and D3wOd said that 
it does not. The reason for their disagreement is whether the consideration is 
fer the consumption of the milk, howsoever it reaches the mouth, or is it for 
(consupption in) the usual way? TTiose who were of the vicvi that it should be 



fed in tlte usual way, which is desigHated by the term 'suckling,' said that 
othet methods of feeding du nut lead to prohibition, while those who took into 
account the reaching of milk into the child's stomach, whatever the channel, 
said that it docs. 

18.2.3.3.5. Issues 

They also disagreed about the question whether it is a condition for 
prohibiting milk that it should not be mixed with something else. Ibn al-Qjsim 
said that if the milk is mixed with water or with something else and is then fed 
to the infant there is no prohibition. This was also the opinion of Abo Hanlfa 
and his disciples. Al-Shafi%, Ibn Hablb, Mutarrif, and Ibn il-Majishun from 
among the disciples of Malik said that prohibition is caused by it in case the 
milk is not niixed and its essence is nut lost. Tlie reason fur their disagreement 
is whether the Hukm of prohibition for milk subsists when it is mixed with 

permissible pure thing. The prifteipiG to be considered is that prohibition is 
found as long as application of the term "milk" to the mixture remains -valid, 
as is the case of water when something dean is mixed with it 

18.2.3.3.6. Issue 6 

Is the passage of milk through the gullet essential (for prohibition)? It appears 
that this is the cause for disagreement in rlie cases of snuffing and enema with 
milk, and the disagreement is apparently based on their doubt as to whether 
milk passed on through these organs reaches the stomach. 

18.2.3.3.7. Issue 7 

Does the man who has authority over the milk, that is, the woman's husband, 
become the foster-father of the child, so that prohibition is applied to them: to 
this foster-father, and to their ascendants and offsprmg? This is what they 
term as laidn al-fahl. The jurists disagreed about this. Mjlik, Aba Hanlfa, al- 
Shafi'l, Ahmad, al-Awzi^ and al-Thawrl said that hban al-fifil leads to 
prohibition. Another group of jurists said that it does not. The former opinion 
was hdd by 'AB and Ibn %bbSs, while the litter was maintained by Wisha, 
Ibn al-Zubayr and Ibn 'Uraar. 

the Book, that is, the verse of suckling, with the well-known tradition related 
by *isha. The tradition of 'A'isha is the one in which "she said, 'Allah, the 
brother of Abu al-Qji'^ys, sought permission to enter after the coming down of 
the iiijah obUgation, so 1 refused' to let him in. I asked the Messenger of Allah 
(God's peace and blessings be upon him), who said, 'He is your uncle, so grant 
him permission'. I said, 'O Messenger of Allah, it is the woman who suckled 
me, not the man'. He said, 'He is your uncle and can enter in yoiir presence'." 
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It is recorded by al-Bulharl, Muslim and Milik. Tliose who maintained that 
the content of the tradition is an addition over the provision of the Bool, that 
is, the words of the Exalted, "And your foster-mothers, and ytmr foster- 
sisters", and also upon the mirds of the Pmphct (God's peace and blessings be 
upon him), "Fosterage prohibits what is prohibited by birth", said that laban 
al-faU kids to prohibition. Those who held that the verse of suckling and the 
words, "Fosterage prohibits what is prohibited by birth", were laid down to 
strengthen the ^ukm of suckling, as delaying the explanation beyond the time 

an addition that ahers the ^ukm abrogates it. Further, prohibition caused by 
lahm ^^t^bl yfas not '•A'isha's opinion, and she is the narrator of the tradition. 
It becomes difUcult to reject the declared principles that seek to strengthen and 
explain (the imkm) at the time of need, on the basis of rare traditiotis, 
«p«cially those that are for a specific ease. It was for this reason that <Umar 
(God be' pleased with him) said about the iradilloii of Fatinia bint Qiy%: "We 
cannot rehnquish the B<x)k of Allah for a woman's fables". 



testimony of at least four is required, which was the opinion of al-Shafi'^I and 

women is acceptable stipulated 'the spread of the news about suckling prior to 
the acceptance of their testimony. This is the opinion of Malik and Ibn al- 
(^sim. There were others who did not stipulate tliis, which is the opinion of 
Mutarrif and Ibn al-Msjishon. Among -those who allowed the testimony of a 
single woman are some who did not stipulate spread of her claim prior to 
testimony, which is Abu Hanifa's opinion, and •> - ■ did 

stipulate this, which is one report from Malik, fron. iated 
that the tcstinony of less than two women is not ac« !.:.„,,;. 

dispute about the testimony of women whether two women are equivalent to 
one man, in cases where the testimony of a man is not acceptable, or that two 
women are sufHcient. This issue will be coming up in the Book of Shahadat, 
God willing. Their disagreement about the acceptance of the testimony of a 
single woman arises because of its conflict with the traditions relevant to the 
issue and with principles that are agreed upon, that is, the testimony of less 
titan two males is not acceptable,, and that the posiii©n of women in tfaijs is 
cither weaker than that of tnen or is equivalent to it. Further, there is 
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The man replied, 'I love her'. The Prophet said, 'Then hold on to her'. " A 
group of jurists also said that unlawful intercourse annuls marriage on the basis 
of this principle, which was the opinion of al-IJasan. We shall discuss in the 
Book of lf3n (Imprecation) the marriage of a woman^ aeeused in ta her 



18.2.J.5. Section S: The Impedimem of Number (cf Marriages) 
The Muslim jurists agreed about the permissibility of (a man) marrying four 
women at the same time. This is for freemen. They disagreed on two points: 
in the case of slaves and about a number beyond four. 

.Malik said about the slave, in his well-kncwn opinion, that it is permuted to 
him to marry four (wra); this was also flie opiniett of the ?Shiiites. Aba 
Hanifa and al-Shafi't said that' it is permitted to him to have two wives only (at 
one time). The reason for their disagreement is whether bondage is effective in 

that is obligatory for the freeman for fornication; similarly, in divorce, 
according to those who uphold it. This is so as the Muslim jurists agreed 
about reducing his hadd to one-half in zmJ, that is, his fiadd is one-half that of 
the hadd of the frseman, but they disagreed about other things. 

About marrying more than four, the raajority maintain that a fifth wife is 
not peimiued, because of the words of the KialtBd, "lM]a»y of the wtMncn 

related from the Prophet (God's peace and blessings be upon him) that he said 
to Ghaylan when he converted to Islam and had ten wives, "Hold on to four 

who permitted nine held that opinion on the basis of addition of numbers 

of the EMlted, "two and three and four'". 



18.2.3.6. Settim 6: Th Imptiimmt of Combination 

marriage contracts, because of the words of the Exalted, "And (it is forbidden 
unto you) that ye should have two sisters together, except what hath already 
happened (of that nature) in the past". They disagreed about combining them 
through the ownership of the right hand. The fuqahl' (in general) prohibit it, 
but one group held that it is permissible. 
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The reason for their disagreement is the conflict of the general meaning in 
the words of the Exalted, "[T]hat ye should have two sisters together", with 
the generahty of the exemption at the end of the verse, "[S]ave those (captives) 
whom your right hands possess".'*^ It is likely that this exemption extends 
backwards to the last-mentioned category, and it is also possible that it extends 
lo all that is included in the verse as to prohibition, except cases over which 
there is consensus that it does not affect them; in this way milk al-yamin is 
excluded from the words of the Rxalred, "[TJhat ye should have two sisters 
together". It is likely that the exemption relates to the last-mentioned category 
whereby the words of the Exalted, "[T]hat ye should have two sisters 
together", retain their generality, especially when we assign it the underlying 
cause of sisterhood or another cause found within it. Those who upheld its 
prohibition in milk al-yamTn differed in the case where one of them was 
(associated) through marriage while the other through milk al-yamin. Malik 
and AbD J.lanTfa prohibited it, but it was permitted by al-Sh5fi^T. 

Similarly, chey agreed, as far as I know, about the prohibition of combim'ng 

has been established from the Prophet (God's peace and blessings be upon 
him) in the tttutamntir tradition of Abfl Hurayra in which the Prophet is 
reported to have said, "A woman is not to be married together with her 
paternal aunt nor with her maternal aunt". They agreed that a paternal aunt is 
every female who is a sister of a male who is the cause of one's birth, cither 
directly or through another male, and that a maternal aunt is each female who 
is a sister of every female who is the cause of one's birth, either directly or 

djiisgreed whether it is a case of a particular meaning whose implication is also 
particular or it is from the category of a particular word whose implication is 

a general implication, disagreed what kind of generality is intended by it. A 
group of jurists, and they are the majority of the jurists of the regions, said 

does not extend beyond the case delineated. Another group of jurists said that 
it is a particular word with a general implication, which includes any two 
women between whom there is a prohibiting or non-prohibiting relationship. 
Thus, according to them, it is not permitted to marry together two dai^fatem 
of paternal uncles or an aunt, nor two datighters of Maternal uhcIk or an aunt, 
nor a woman and a daughter of her paternal unde er aunt, nor a wcBitaHi and 
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One group of jurists said that it is prohibited to marry together any two 
women bctwccn.whom. there is a prohibiting relationship, that is, when one of 
them is a man and the other a woman, they could not have been legally 
permitted to marrj'. That is, if one of these two Avomeu had been a man. There 
arc among them those who stipulate this from both sides, that is, if each one 

that they are not legally permitted to marry.*-^ These would be the cases where 
marrying them together is not i>ermitred. If, however, one side is considered a 
male and marriage is prohibited, but it is not prohibited when assimicd from 
the other side, then, marrying together is permitted, as in the case of marriage 
with a man*s (former) wife and his daughter from another woman. Here, if we 
consider the daughter a male, it would not be permitted to her to marry the 

male, she would be permitted to marry the daughter of her husband, for she is 
the daughter of a stranger. These rules were preferred by the disciples of 
Malik. The ot^ef , jurist disall&w simultaneous marriage with a man's wife and 
his daughter from another 'womm. 



18.23.7 Se^tm // Ths^ Impe^mm ofSiaaxjy 

Tlicy agreed tliat il is penni^ibible fur the &lave to many a female slave, and for a 
free-woman to marry a male slave, if she agrees to this and so do her guardians 
They disagreed about the marriage of a freeman to a female slave. Some jurists 
said that it is permitted without qualification, which is the well-known opinion of 
Ibn al-Qai-im. Others said f' " ^ncept on two conditions; lack 

of resources (dower of a frti of falling into evil. This is the 

weU-known opinion of Malik. , ; . .,amfa and al-Shafi<T. 

The reason for their disagreement is the conflict between the indirect 
indication of the text in the words of the Exalted, "And whoso is not able to 
afford to marry chaste (or free), believing women, let them marry from the 
believing maids whom your right hands possess",''^ and the generality of His 
words. "And marry such of you as are solitary and, the pious of your slaves and 

in the words of the Exalted, "And whoso is not able to afiord to marry free, 
believing women, let them marry from tfee befieViftg m^S whom your right 
hands possess", requires that marriage witfc a: fer^ slave is not permitted 
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woman, while the second is the fear of falling into sin. The words of the 
Exalted, "And marry such of you as are solitary and the pious of your slaves 
and maidservants",''^ require, through their generality, the permissibility of 

command in the text here has greater strength than the generality, Allah knows 

hustads for the slave-girls are not stipulated. The aim in this verse is to Issae 

construed by the majority to be a recommendation, though, the man will cause 
his offspring from this marriage to go into bondage. 

In this topic, they differed about two widely known cases, that is, those who 

conditions. The first is that if the man is already married to a frec-\voman, 
does it amount to a possession of means? Abu Hanifa said that it amoimts to a 
possession of means, while others said that it does not. From Malik both 
opinions arc related. The second issue is whether the person, in whom both 
these cotiditians are fiwnd, can matry more than one shw.-ofo«nan, three, four. 

Those who said that the fear of falling into sin can always exist, whether the 
man is single or married, for the first wife may not be sufficient to protect him 
from sin, and he is not able to marry another free-woman so as to avoid sin, 
said that he may marry a slave-woman. His position with respect to this free- 
he fears falling into sin with the' slave-woman whom he wishra to"" marry. This 
is exactly the cause in their disagreement over the issue whether he could 
tnarry a second female slave on top of the first. Those who limit the fear of 
Ming imo sin lo a bachelor, for such a fear is greater for bachelors, said that 
he cannot marry more than one slave-woman. Those who do not impose such 
a limitation said that he may marry more than one slave-woman; similarly. 

The generalization of the fear of falling into sin without quaUfication is 
subject to examination. If we say that a man married to a free-woman follows 
the opinion that he has the right to marry a slave-woman without the 
permission of the free-woman, does she have an option to stay with him or to 
annul the marriage? MJllik's opinioa differed on this. They also disagreed 
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, the disciples of Malili, that when the fear of falling into sin has left him 
lot to be separated from the slave-woman. They agreed under this topic 

er husband, the marriage is rescinded. 



18.2.3.8. Section 8: The Impediment of Disbelief (Ksib)' 
They agreed that it is not permitted to a Muslim to marry an idolatress due to 
the words of the Exalted, "And hold not to the ties of disbelieving women". 
Thejr disagreed about awrfyitig sfare Mdatresses. They agreed ttal he may 
inarty a free Btslnyyit, swept what is tehteS atwut it from Ibn 'Umar. They 
disagreed about marrying a slave kitShiyya, but they were in agreement about 
her permissibility through milk al-yamm, 

the conflict of the general meaning of the words of the Exalted, "And hold not 
to the ties of disbelieving women", and of the words of the Exalted, "Wed not 
idolatresses till they believe",*^ with the words of the Exalted, "And all 
married women (are forbidden unto you) save those (captives) whom your 

meaning implymg generality, without distinction of a kttsbiyya or idolatress. 
The majority of the jurists prohibit this, while TawOs and IVlujabid upheld its 
permissibdity. Their argument is supported by what is related about the 
marriages of the prisoners in the battle of AwtSs when they sought the 
Prophet's permission for W (ejaculating outside) and he permitted them to 

The majority upheld the permissibiUty of marriage with the kiabiyit who 

particular from the general. The words of the Exalted, "[A]nd the virtuous 
women (out) of those who received the Scripture", is particular, while His 
words, "Wed not idolatresses till they beUcve"," is general; the majority, thus, 
exempted the particular from the general. Those who inclined tow^d its 
prohibition, which is the opinion of some; of the fiigtih^, consiilet«d the 
general meaning to liavc abro^^sM the ^lictjte 

.agreed about the permissibility uf a slave kiiahyya through 
; of thfi gsnerality fc das cws wtit srtsgy. 



has been exempted from die prohibition, opposes it, as it necessitates her 

exemption made from a general meaning leaves the remaining categories 
within the generality. Those who restricted the remaining gcncrahry with 
analogy, and those who did not view the restricted general meaning as 
applicable generally, said that the marriage of a slave kitakyya is permissibli. 
Those who preferred the remaining generality, not restricting it with analogy, 
said that the marriage of a slave kMiyya is not allowed. 

There exists another reason for their disagreement, which is the conflict of 
the (indirect) indication of the text with analogy. This is so as the words of the 
Exalted, "let them marry from the believing maids whom your right hands 
possess",™ implies through the (indirect) indication of the text that the 
marriage of a non-believing slave is not permitted, while analogy upon the 
fr^e^woman implies that it is.'^ They ^reed oa the pemassibij^tty of the 
iiiabtyiia on the basis of the Qur'jnic words, "except tho.5c whom your right 
hands posses.s", and also on the basis of their consensus over the fact that 
enslavement mnVes the tinmarried ensUvcd woman permissible. 

They disagreed about a married woman whether imprisonment (in wTir) 
demolishes her marriage, and if it is demolished then at what time? A group 
said that the marriage of couple imprisoned together is not annulled, but the 
imprisonment of one prior to the other annuls their marriage. Tliis was Abu 
llanlfa's opinion. Another group of jlu-ists said that imprisomnent annuls the 
marriage whether they are imprisoned together or one before the other, which 
was al-Shafi¥s opinion. There are two opinions from Malik. First, that 

absolutely, as in al-ShJfi'l's opinion. ^ 

The reason for their disagreement about annulment is the vacillation of the 
captives who have escaped dsying, in being considered as the women of the 
ilhimmTs having a pact (in wKch cMtta^awitd not be treated as concubines) 
and in considering them as «H>dieJrfog-wiS»en who have no husbands or who 
have been hired by the disbelievers. In the distinction drawn by Aba yanlfa 
between couples taken captive tagetbei and those taken separately, one before 
the other, the effective factor according to him in their ^permissibility is tb^ 
difference of Mr (legal jurisdiction) not slavery. The factor effective iJ> 




permissibility according to others besides him is slavery. What is to be 
investigated here is whether slavery governs cases of single female captives, or 
it applies generally to single as well as married captT\'es. It appears lhaf being 
rjarried in this case should not receive protection, as the effective factor in 
^istevement is disbelief, which is the cause of permissibility. Her comparison 
with a dAwmiyya k ^r-fetched, as the dhmma has agreed to pay jisjia so that 
he may »«aia even his religion, let alone his marriage, 



18.2.3.9. Sectmn 9: The Impedment of (the Ritual State oj) Ihram 
They disagreed about (fce marri*ge of the fflsil'* (p«i5on «n the ritual state rf 
ihnm). Malik, aI-ShSfi%, al-Lajth, akA«tS% and AJmail said that a muirim 
does not marry and camot be married. If he shotild go through a majriage 
contract, the marriage is void. This was the opinion of "^Umar ibn al-Khattab, 
'Ali, Ibn 'Umar and Zayd ibn Thabit. Abu Hanlfa said that there is no harm 

The reason for their disagreement is the conflict of transmitted traditions on 



led by the compilers of the Sahihs. This, however, is opposed by many 
ons. First, from Maymdna "that the Messenger of Allah (God's peace 
lessings be upon him) married her when he had relinquished the state of 
AbQ 'Umar said that it is related from several channels, from Abu 

31. Malik also related it through the tradition' of "^Uthman ibn '^AfSn, 
aid along with this, that "The Messenger of Allah (God's peace and 



'8-2.3,10. StclknW: The Impediment of Illness 
"They disagreed about the marriage of Ihe DMri^ (3n.ii jjiaauiij. 
il-Shsfiti s.,ia tha, i, is permitted. Mllik in a well-known of 
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that it is not permitted. It may be derived from his opinion that he rules for 
separation between them even if the mari4 recovers, and it may also be derived 
ftjEStl JlJS opinion that he does not uphold separation between them, but 

h im^ permitted except to the extent of a third (of his estate), but his sale is 
piermitted. There is another reason for their disagreement, which is the fear 
fl^. he (the mari^) may be accused of intending to harm the heirs by 
intttaducing an additional heir? 

The analogy of marriage upon a gift is incorrect, for they agreed diat a gift 
is valid if it can be accommodated within a third, but they did not associate 
marriage, here, with a third. The rejection of the permissibility of marriage on 

which is not permitted according to the majority of the fuqah^. Taking 
interests into account in a genus that is remote froni the genus that is desired 
for the es^blishmeiu of the ^ukm according to (the principle of) tna$ki^a led 
stanc Jurists .to tfe& «mclato tfiat \£ph.o^0x% siidi ^ opinioii araountsf to 
legirfatit^ a<iditimial law, and ifae a^t^jtam of sudi im anali:^ diiu«s the 
prmciple of submission to the fharf a, neither adding to it nor detracting from 

pushed, because of a lack of precedents in this genus, toward injustice. Such 
interests should be brought to the scholars of the ^j^ma (philosophy) of the law, 

the qualified persons think that adoption of the letter of the law (apparent 
meaning) leads to injustice. The proper methodology of the learned scholar in 

evidence indicates that he (the mariif) intends betterment through the marriage, 
he should not prohibit the marriage, but if it indicates that he intends harm to 
his heirs, he should disallow it. This is the case in many things among skills and 
services where the professional is faced with opposing results in what he is 
trying to do upon the strength of his skill, for it is not [XKsible to ky down 
fixed limits for the service. This (situation) is usually faced in the professiOEil of 
medicine and also in various other professions. 



18.2.3.11. Seaim Ue Impedmmt efkddm (WaiHng Pemd) 

They agreed tiiat marriage is not iKrmittcd during the (woman's) waiting 

period, whether it is the waiting period of meiKtniation, of pr^ancy* of 



months. They disagreed about the person who marries a woman during her 
waitiilg period and consummates it. Mahk, al^Awza'l, and al-Layth said that 

Itotfa, al-Shsli% and al-Th3wn said that thej are to be separated and when 
her Hdda is over there is no harm in his marrying her a second time. 
The reason for then- disagreement is whether the opinion of a Companion 

aullusayyil) and Sulayman ibn Yas5r that 'Umar ibn al-Khatt3b ruled for a 
separation between Tahha ftoni the tribe of Asad and Rashid al-Thaqaft when 

consummated the marriage with her, they are to be separated, and she will then 
complete the remaining idda from the first, after which the second, husband 

her, they are to be separated, after which she will complete her idda from the 
first and then the second, hut then -they can never wme together in marriage, 
ever^*. S^d said th^ ^ ts entftkd. to dm?er in view ef hfe irregnlar Bisrria^ 
to hei^. "Perhaps, those viixa njlcd for perpetual prohibition supported this 
analogy with qiyss al-sftaiah that was weak and disputed with respect to its 
basis, which is that this invalid marriage, during the ^idda, may cause confusion 
in lineage and thus (his position) is sunilar to the accuser in If an. 

It is related that <Ali and Ibn Mas'fld opposed 'Umar's ruling on this case. 
The principle is that she is not to be forbidden to him unless evidence to that 
effect can be adduced from the Book, smna, or the consensus of the 
community (of jurists). Some of the mirations state that when 'Ali heard that 
^Umar had rtiled for her prohibition, and for the dower being the liability of 
the treasury, he denied it, upon which ^Umar retracted from it placing the 

him. This is related by al-ThSwrl from Ash'ath from al-Sha'bi from Masruq. 
(The opinion of) those who declared her to be prohibited for him merely on 
the basis of the contract is weak. 

They agreed unanimously that intercourse is not to be had with a pregnant 
enslaved prisoner, unless she delivers, because of the mutawstir reports from 
the Messenger of Allah (God's peace and blessings be upon him) to this effect. 
They disagreed, «ihen the master has had intercourse with her, whether the 
child is to be mamimined on bis account. The majority maintain that the child 
's not to be manumitted. The reason for the disagreement is whether his 
sperm has any effect in its growth. If we .maintain that it has been effective, 

•his would not be the case. It is related from the Prophet (God's peace and 
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It with respect to sight md hearing". 

The evamination of the impediment of pronouncing divorce thrice «ill be 
laken up in the Book of Divorce. 



18.2.3.12. Section 12; Impediment of Marriage 

They disagreed, regarding the impediment of marriage, that mamage among 
Muslims amounts to a prohibition, as it does among the dhmmis. They 
disagreed about an enslaved female prisoner of war as has preceded. They also 
disagreed over whether the sale of a slave-girl amounts to a divorce. The 
majority maintain that it does not amount to a divorce, while a group said that 
it does, which is related from Ibn 'Abbas, JJbir, Ibn Mas'ud, and Abfl ibn 
Ka'b. 

The reason for their disagreement is the conflict of the tradition of Harira 
with the genoaHry of the words of the Exaltei "And »11 married women (are 
forbidden-unto you) save those (captives) whom your right hands possess^^," 
which includes captives as svell as oihere besides them. The granting of a 
choice to Barria implies that her sale was not a divorce, for had it been a 
divorce the Messenger of Allah (God's peace and blessings be upon him) 
would not have granted her a choice in the matter after manumission, and her 
purchase itself by 'A'isha Woiild have amounted to a divorce. 

The evidence for the majority of the jurists is what is recorded by Ibn AbT 
Shayba from Aba Sa'id al-KhudiT "that the Messenger of Allah sent out, on 
the day of Hunayn, a troop that came upon an Arab camp on the day of 
Awfis. They defeated them and slew them, and found women who had 
husbands. Some Companions hesitated to touch them fearing it was not 
permissible because of their existing marriages. Thus, Allah sent down the 

whom your right hands possess',"" This issue is better suited to the Book of 
Divorce. 

These are all the things that influence the validity of the marriage contract. 
They refer, as we have said to three categories: the qualifications of the party to 

description of the contract, and the description of the conditions of the 
contract. About marriages that were concluded prior to Islam and then became 
subicct to Islam, they agreed that if both converted to Islam simultaneously, 
that is, the husband and the wife, and the parties to the marriage were mutually 



permissible in Islam, then', Islam confirmed such a marriage. They disagreed on 
two points. First, when marriage was polygamous with more than four (wives) 
or with those who cannot be married together in IsWl. Second, when one of 
ihem converted to Islam before the other. 
18.2.J.12.1. Issue 1 

When a disbeliever converted to iskm and had more than four women or he 
converted and had two sisters (as wives), Malik said that he is to choose four 

also upheld^y al-ShSfi%, Ahmad, and Dawud. Abo Hanlfa, al-Thawrr and Ibn 
Abl Layli said that he is to hold on to those who were first in the order of the 
contracts. If he has married them (all) through a single contract a separation is 
ordered between them and him. Ibn al-Ma)i.shun, one of the disciples of Malik, 

separated (from him) and he concludes a new contract with the one he likes. 
No one else among Milik,'s disc%les held this opinian. 

The reason (or thrir disagr«inent is the eoaflfct of analogy with traditions, as 
there are two traditions that arc related to this issue. First is the mursal by Malik 
"that Ghaylan ibn Salama' al-Thaqafi converted to Islam and he had ten wives, 
who converted to Islam with him. The Messenger of Allah (God's peace and 
blessings be upon him) ordered him to select four out of them". The second 
tradition is that of C^ys ibn ai-I:llrith that he converted to Islam having two wives 
as sisters. The Messenger of Allah (God's peace and blessings be upon him) said 
to him, "Choose whomsoever you like". The analogy opposing these traditions is 
the similarity of the contracts of later wives concluded before Islam with the 
forbidden contracts after Islam, that is, jusi a.s the contracts with them were void 
in Islam it should be the same for Ac contracts prior t« Islam. This is weak. 
18.2.3.12.2. Issue 2 

When one of them converts to Islam before the other, which is the sccottd issue, 
ihey disagreed about it. Malik, Aba Hanlfa, and al-Shjfi'i said that if he aceqpts 
Islam^ before her and she is a ktubiyya, her contract is confirmed, but if the 
woman accepts Islam before him, he has a right to her if he accepts Islam during 
her 'iiij (waiting period), because of the tradhion of $afH^ ibn 'Umayya about 
*is "that his spouse '.toa daughter of al-Walld ibn al-Mughlra converted to 
Islam before he did, then he also accepted Islam and the Messenger of Allah 
(God's peace and blessings be upon him) ratified his original contract of 
marriage". They said that between the conversion of SafwSn and his wife there 
"as a duration of approiimately one month. Ibn Shihlb said that word has not 
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reached us that a woman migrated to the Messenger of AUsh (God's peace and 
blessings be upon him) and her husband was a disbeliever residing in the dar al~ 
kufr, except that her migration catised a separation between her and her 

If the husband converted to Islam prior to the conversion of the wife, they 
differed about thiss Milik said that if the husband converted to Islam earlier 
and the wife is offered conversion, but she refuses, a separation is to he 
effcaed bctweeti them. ftl-ShSfi'l said that whether the husband converts to 

of the later is within the period of the '■Udn the marriage is confirmed. 

The reason for their disagreement is the conflict of a general meaning with 
traditions and analogy. The general meaning is found in the words of the 
Exahed, "And hold not to the ties of disbelieving womcn,"^^ which impUes 
immediate separation. The tradition opposing the implication of this general 
meaning is' that related about Aba Sufyin ibn Harb, who converted prior to 
Hind bint 'LtK his wife. His conversion took place at iVUrr j|-?ahran 
(during the conijuest of Mecca). He then returned to Mecca where Hind was 
still a disbeliever. She took hold of his beard and said, "Slay the misgttideat old 
man". Within a few days she accepted Islam, and they were confirmed flpon 

no difference whether she converts to Islam before him or he converts before 
her. If the 'idda is to be considered in her accepting Islam prior to him, it 



18.3. Chapter 3: The Requisites of an Option in Marriage 

The causes for an option are four: defects; inability to pay the dower, 
manumission of a married' sla«-woman. Thus, there are four sections in this 



18.3.1. Section 1: The Option efDefim 

the spouses. This they did on two points. First, is it revoked because of 
defects.^ If we say that it is to be revoked, then, by whom is it revoked, and 

About the first point, Malik, al-Stafi'i and theit disciples said that defects gift 
rise to theoptionefmoeation or of retaimng the marriage. The ^abiritcs said thsE 
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whicli was the opinion of ^Umar ibn ^Abd al-'Aziz. The reason for their 
disagreement is based on two factors. First, (upon the quesDon) whether the 
opinion of a Companion is binding as a source (of law). Second, on the anafogy for 
marriage, in this case, upon sale The opinion of a Companion laid down in this is 
what has been related from 'Umar ibn al-Khattab that he said, "WTien a man 

below}— "she is entitled to fiill dower, and il is i deM.tu be claimed by the 
husband from her guardian". Regarding analogy upon sale, those who upheld 
lictes to be a caiise for an option in mamage, said that mamage in this case 
resembles sale. Their opponents assisted that it does not resemble sale, because of 
the unanimity of the Muslims on the point that il is not every defect that can lead 
to the revocation of marriage, while sale can always be revoked because of defects. 

In the second point about revocation due to defects, they disagreed about 
the defects that can entail revocation, and those that did not, and also about 
the hukm of revocation. Malik and al-Shafi'i agreed that revocation is on the 



four defects: black colour, baldness, excessive vaginal odour, and foul breath. 
It is said that marriage can be revoked because of them, and it is said that it 
cannot. Aba JJanlfa, his disciples, and al-Thawrl said that a woman cannot be 
rejected in a marriage except for two defects: ^am and ratq. 

"In wlatiftn in the aikim of revecatian, those who upheld revocation (due to 
defects) agreed that if the husbanii came to know about the defects prior to 
seclusion, he pronounces divorce and there is nothing due from him. They 
disagreed when he comes to know about them after seclusion and "touching". 
Malik said that if her guardian who gave her away in marriage, about whom it 
ran be said because of his closeness to her as in the case of a fadier or brother 
*at he was aware of the defects, then, he is a deceiver and the husband has 

iinything. If the guardian is a distant relative, the husband has recourse to the 
woman for the entire dower, txceft for otK-fourtb *)»•. Al-Stafi% said that if 
he consummates marriage witfi to, he is rfjliged for the dowet mi he amot 

. The reason for their disap«meiit is the similirity of marriage with sale and 
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any hindrance for a year. The disciples of Malik disagreed about the 

defects. It is said that it is so because it is a non-rational law. It is said that 
because they are hidden defects. The inaplication about the remaining defects 
- is that they are not rsonccalcd. It is also said that (the underlying reason is that) 
they may be passed on to the children. On the basis of this reasoning they 
repadiafce betsiuse of bbcJmess of colour andbaldncss,whileonthc basis of the 
former they revoke (marriage) because of every defect if it is known that it was 
concealed from the husband. 



him, while it is said it is a year, and it is also said that it is two years. AbQ 
Hanlfa said that he is a debtor like all other debtors and there is to be no 

marriage with sale, or the predominance of the harm to be caused to the 
woman, because of the absence of intercourse just as in in 4he cases of aZ-t/j' 

About the inability to pay maintenance, JVlilik, al-Shafi'i, Ahmad, Aba 
Thawr and Abo 'Ubayd said that they are to be separated, which is also 
related from Aba Hurayra and Sa^d ibn al-Musayyib. AbO tianlfa and al- 
ThiwrJ said that they are not to be separated, which was also the opinion of 
the ?iihirites. 

The reason for their disagreement is die similarity between harm rcsuhing 
from this with harm resulting from impotency, as the majority uphold the 
pronouncement of divorce in the case of the impotent person, and Ibn al- 
Mundhir has gone so &r as to say that there- is consensus (ymij') over it 
Perhaps they maintained that maintenance is a counter-value for (sexual) 
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divided riU his death is confirmed, except that Ashhab ruled in his case by the 
iukm of a person missing in Muslim lands. Regarding a person missing in wars 
ainong the Muslims, he (Malik) said that his Mm is that of the slain person, 

acEordanfs with the distanee of the place where the battle took place; the 
maximum period in this cxse is a year. There arc four opinions in the school 
jboui the person missing in the wars with the disbelievers: (1) That his kukm 
is that of a captive; (2) That his ^ukm is that of the slain person after a waiting 
period of a year, except that if he was in a place where his fate cannot remain 
concealed, he ' - Aaira of the person missing in Muslim wars 

lands; and (4) i nai his Itutm is that of a person sla^ with respect to his wife, 
and that of a person missing in Muslim lands yvith respect to his wealth, that 
is, for life (expectancy), after which it (his wealth) is to be inherited. 

All these opinions have been structured upon the proposal «f the best 
interest secured by the jiar*, which is Inown as al-qiyHs al-mmsal, and about 
which there is a disagreement among the Juqaha^, that is, among those who 
uphold analogy. 



They agreed that if the sbve-woman is manumitted when she is married to a 
slave, she has an option, but they disagreed whether she has an option when she 
is married to a freeman. Malik, al-Shafi'r, the jurists of Medina, al-Awra'r, 
Ahmad and al-Layth said that she has no option. Abu Hanlfa and al-ThJwri 

The reason for their disagreement is the conflict of the transmitted texts in 
the traditions of Barlra with the likelihood of the underlying cause giving rise 
to the option, being (her master's right of) coercion, which is there absolutely 
in her marriage as a slave, or (with the likelihood that there) is coercion in her 
marriage to a slave. Those who maintained that the underlying cause, without 
qualification, is coercion in marriage said that she is given an option whether 
.she is married to a freeman or slave. Those who limit coercion to her marriage 
with a slave said that she has an option only when married to a slave. About 
the conflict with transmission, it is related from Ibn 'AbbJs that Barrra's 
husband was a black slave, but it is related from 'A'isha that her husband was 
a freeman. Both narrations are established according to the traditionists. 

They also differed about the time when the option is granted to her. Malik 
and al-Shafi'l said that she has an option as long as he docs not have 



intercourse wirh her (after manumission). Aba HanTfa said that she has the 
option during the session (of manumission). Al-Avrai'l held that her option 
lapses -with iniereoutse as long as she knows that her option will lapse with 



18.4. Chapier 4: Marital Rights 

and clottang, because of the words of the Exalted, "The duty of feeding and 
clothing nursing mothers in a seemly manner is upon the father of the child, 
and no one should be charged beyond his capacity"," and the words of the 
Prophet (God*s peace and blessings be upon him), "Th^ h*VB a right over 
you for food and clothing in a reasonable manner", and his directive to Hind, 
"Take What is reasonably sufficient for you and your child". 

points; the time of the obligation, amount, for whom is it obligatory, and upon 
whom. With respect to the time of its obligation, Malik said that maintenance 

capable for inteicourse and he has attained puberty. AbQ Hanita and al-Shafi'l 
said diat miuntenancc isob%atory on one «fetj bas not attained majority if she 
h»s aicnned it, but when he has attained majority and she is a minor, there arc 
two views about it from al-Shifi'l. One is the same as Atolik's, while the other 
holds that she is entitled to maintenance without qualification. 

The reason for their disagreement is whether maintenance is a counter-value 
for (sexual) utilization, or is compensation for the fact that she is confined 
because of her husband, as in the case of one absent or sick. 

iMalik said about the amount of maintenance that it is not determined by the 
law and refers to the requirements of the status of the husband and the status 

and status.' This was upheld by AbQ Hanlfa. Al-Shifi'r m^aintained that it is 

measure), for one with average circumstances it is one and one-half mudd, and 

■iii*|^ment is the vacillation of the interpretation of maintenance for this 
ate between feeding in expiation and that in clothing. This is so, as they 
»8teed that there is no limit for clothing, while for feeding there is. 

They disagreed under this topic whether the maintenance of the wife's 
servant is upon the husband, and if it is obligatory (upon him) how much is it? 
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The majority agreed that the maintenance of the wife's servant is the liability 

that the wife has to take care of the household herself. Those who held the 
maintenance of the wife's servant to be the liability of the husband differed 
abour the number of servants. One group said that he should provide 
maintenance for one servant, but it is said that he provides for two servants if 

Thaw. I do not know of a legal source for the obligation of maintenance of a 
servant except its similarity with the provision of service with residence. They 
agreed that residence is to be provided by the husband, because of a text laid 
down for its obligation in the case of a wife whose divorce is retractable. 

obligatory for the free-woman, who is not recalcitrant. They disagreed about 

woman, the majority agreed that maintenance is not due to her, but a group of 

disagreement is the conflia of the generahty with the implication of the text, 
as the generality of the words of the Prophet (God's peace and blessings be 
upon him), "They have a right over you for food and clothing in a reasonable 
manner", equally include the recalcitrant woman and others besides her, while 
the implication is that maintenance is in lieu of (sexual) utilization, which 
conveys that there is no maintenance for the recalcitrant. 

The disciples of Mjlik disputed extensively the case of the slave-woman. It 
is said that she is entitled to maintenance like the free woman, which is the 
well-known opinion, while it is said that there is no maintenance for her. It is 
also said that if she visits him she has maintenance, but if he visits her there is 
no maintenance. Further, it is maintained that she is entitled to maintenance at 
the time she visits him. If the husband is a freeman, they said, she has 

for their disagreement is the conflict of the general meaning with analogy, as 
the general meaning requires the obligation of m»intenancc for her, while 

serves, or is to be shared by them as each one of them makes use of her in 
different ways. It is for this reason that one group held that she is entitled to 

woman's master is to be ordered to allow her to visit her husband once every 
four days. 

In response to the question, who is obliged to pay maintenance, they agreed 
that it is obligatory upon a husband who is present and is a freeman. They 
disagreed about one absent or one who is^ slave. Ibn al-iM«ndhir said about 
the slave that all those jurists whose rulings he had studied agreed that the 



slave is obliged to pay his wife's maintenance, while Ibn al-Mu$'ab said that 
there is no obligation for maintenance upon him. The reason for their 
disagreement is the conflict of the general principle with the fact that the slave 
is interdicted with respect to his wealth. The majority uphold the obligation Of 
maintenance upon the person who is absent, but AbQ ^anlfa said that it does 
not become obligatory except .by the decree of the sultan. 

They disagreed about the person whose statement would be acceptable in 
case of dispute about maintenance. This will be coming up, God wiUmg, in the 
Book of Alikam (Judgments): 

They agreed that among the wife's (basic) marital rights (in case of a 
polygamous marriage) is fustice between the wives in sharing (of the husband's 
favours), because of the established practice of the Prophet (God's peace and 
blessings be upon him) who distributed his favours fairly between his wives, 

inclined toward one of them, he will appear on the day of judgment with one 
of his side;; inclined". It is alsu established that the Prophet (God's peace and 
blessings be upon him), when he wished to go on a journey, used to draw lots 

They disagreed about the period of stay of the husband wirh a (newlywed) 
iftfei who may or may not be a virgin, whether in the case of a polygamous 

asttfcg. Malik, al-Shafi'i, and their disciples said that he (the husband) stays 
with a newlywed virgin tor seven days and with a newlywed; non-virgin for 
three days, and that this nuptial' period is not to be counted' in the distribution 
of conjupl rights among the wives. AbO lianTfa said that stay with newlyweds 
is equal, whether virgin or non-virgin, and that in a polygamous marriage the 

disagreement is the conflict of the tradition of Anas with the tradition of Umm 
Salama. The tradition related by Anas is "that the Prophet (God's peace and 
blessings be upon him) when he married a virgin, he stayed with her for seven 
days, but when he married a non-virgin he stayed with her for three days". The 
tradition of Umm Salama says "that the Prophet (God's peace and blessings he 
upon him) married her and the next morning said to her, "You are not to suffer 

and seven with (each of) them, but if you like I wiU stay three days with you 
and take turns (among them accordingly)". She said, "Stay three days". Umm 
Salama's tradition is Madani, is agreed' upon, and is recorded by Malik, a!^ 
Buklarl and Muslim. The tradition of Anas is Bajrl and is recorded by Abn 
DawGd. The jurists of Medina adopted the tradition recorded by the scholars 
»f Basra, while the jurists of Kofa adopted the tradition recorded by the 
scholars of Medina. Malik's disciples disagreed whether his stay with a virgin 
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said, "You have a prior right to him as long as you do not marry". Those for 
whom this tradition was not authentic pursued the general principle. There is 
no basis ior it^ that can be relied upon, about the transfer of custody fr<»ra i3ie 
inotbcr to someone other than the father. 



18 5, Chapter S: Marriages Prohibited by Law, Void Marriages, and 
their Hukm 

The marriages about which an express proscription has been laid down are 
four: nikith al-shighar, niHh al-mu^a, proposal during another's proposal, and 
ai>4 al-muiam. They agreed about site J al-shisksr that it tates the form of 
i mm giving his female ward in marriage to another on the condition that he 
wiU givis his watd in marriage to the first, without tJsere being any dowet 
except the body of one woman in exchange for that of the other. They agreed 
that it is a marriage that is not permitted, because of an established 
proscription from the Prophet. They disagreed when it did take place, whether 
it would entail imhr al-mithl. Malik said that it is not valid and is annulled for 
ever, before consummation and after it. This was also al-Shafi'i's opinion, 
except he added that if a dower is announced for one of them or for both 
simultaneously, then, the marriage is established on the basis of mahr al-mitU, 
and the dower announced is void. Abo Banlfa said that nikalf al-shighar is 
valid on the fixation of mahr al-mitU. This was also the opinion of al-Layth, 
Ahmad, Ish5q, Abu Thawr and al-Tabarl. 

The reason for their disagreement is whether the proscription assigned to it 
has the absence of a consideratian (counter-value) as an underlying reason, or 
that it has no untferlying reispn. If we e^necde that it has no underlying 
(rational) reason, then rescission is bitlding without e.>temptians. If we say that 
the underlying reason is the absence of dower, it will become valid by fixation 
of dower as mahr al-miihl, m the conuacts of marriage in return for wine or 

tl-miihl in it. It was as if Malik (God be pleased with' him) held the view that 

invalidity of the contract here, because of the invatiditj of the dower, is 
peculiar for the assignment of the proscription to iX or he was of the vie* that 

proscription (as a rule) mdicates the invahdi^ of the thing proscribed 

In the marriage of mul^a, though the .repots from the Messenger of AlMt 
iGod's peace and blessings be upon him) about its prohibition have reached 



the level oi' tatestuty they have differed about the time of the ocairrence of the 

Khaybar, in some it is the day of the conquest of Mp: v ;y of 

Tabuk, in some the day of the Farewell Pilgrimage, ir . ! the 

umrat al-qa^a^^ and in some it is the day of Awtas. Most oi tne Companions 
and all the jurists upheld its prohibition. Its permission by Ibn ^Abbas became 
well known, and he was followed in his opinion by his disciples in Mecca and 
ill Yemen. They related that Ibn ^Abtes used to argue for it on the basis of the 
words of the Exalted, "And those of whom ye seek content (by marrying 
them), give unto them their portions as a duty. And there is no sin for you in 
what ye do by mutual agreement after the duty (hath been done). Lo! Allah is 

the words "till a stipulated period". It is related from him that he said, '*-Mut^a 

had mercy upon the umma of Muhammad (God's peace and blessings be upon 

related by Ibn Jurayj and ^Amr ibn Dinar. From ^Ata^ is the report that he 
said, ."I heard Jabir ibn ^Abd Allah ,saying, *We contracted mui^a in the period 
of the Messenger of Allah (God's peace and blessings be upon him), in that of 
Abu Bakr, and in the first half of the period of the cahphate of *Umar,' " but 
^Umar forbade the people from undertaking it. 

Regarding the disagreement about a marriage in which a proposal was made 
during the proposal of another, it has preceded that there are three opinions on 

Ntkah al~muhalhl, that is, a marriage through which the permissibility (for 

ex-husband) is nought, ^^lik said:,that it is a marrii^e that is rcscindrai, whils 
Aba 4JanT&,2nd at^fi% diat it k a rdid marrtaje. m r«asoii for dieir 
disagrei^e*^ is xhms diejRite about tb« meaaJng of the wtffds of the Prophet, 
'The curse of Allah is upon the muhulUr. Those who understood the word 

understood sin^ to imply the invalidity of the santFact, comparing it to. tfee 
proscription that implies the nullity of the thing proscribed, said that the 
marriage is void. These are the marriages tha* are dccbred void because of a 
proscription. 

W^utiages declared void by impKeation of the are Invalidate athcr by 



dropping a condition of validity of marriage, or by the alteration of a hukm that 
has been made obligatory by commands from Allah Almighty, or by making an 
addition that leads to the riullification of one of the conditions of validity of 
raarrkge. Other additions besides these do not invalidate marriage, by 
agreement of the jurists, rather the jurists disagreed about the binding effect of 
conditions imposed in this way, for example, when a condition is stipulated for 

not take a slave-girl as a concubine, or move her from her place of domicile. 
Malik said that if such conditions' are imposed they are not binding upon him, 

foTwhom'the oath is takenf in which case the former condition would:' not be 

Aw^^^and Ibn Shubrama said that she is entitled to (enforce) her condition 

he came across used to issue such a ruling. The CKpinion of the majority k 
related from ^Afi, while the opinion of al-Awza^r is related from ^Umar. 

The reason for their disagreahent is the ronflfct <^ a ^eral with a particular 
meaning. The general meaning is conveyed in the tradition of ^A'isha (God be 
pleased with her) "that the Prophet (God's peace and blessings be upon him) 
addressing the people said, 'Any condition that is not in the Book of Allah is 

conveyed in the tradition of ^Uqba ibn ^Amir from the Prophet (God's peace 
and blessings be upon him) that he said, "The condition having the highest 
priority for performance is the one with which you have made intercourse 




uivauaity ana wny it reverts to a aisregara oi tne conaraons or 
In tfiis ^tegory, in ntany of these tase&^ Malik issues the rulmg of 
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XIX 

THE BOOK OF TALAQ_ (DIYORCE) 



The discussion on tbis ^jeet is divided into four parts: 
Part 1: The kinds of divorce; 
I^t 2: The dements of divorce; 




19,1, Pan 1: The Kiiids of Divorce 

In this^E^art there ai% five chapl^. The first dtspter is aboii£ the identification 
of ia'in (imvocablc) and rafr (revocable) divojces. The second chapter is 
about the d^tinction between fak^ sh-mnm and, aNtiSti, The third 
chapter relates to Itiuf (redemption). The fturth chspser is about the 
distinction bctvrcen divorce and rescission. The fiiih ch^ter is about taliliyt' 



19.1.1. Chapter 1: The Identification o{ Ba'itt and Sa/i Divorces 
The jurists agreed that divorce is of two types: hiji^in (irrevocable) and ra/i 
(revocable). In the ra/i divorce the husband possesses the right over her (the 
trifc's) return, without there being a choice for her in the matter. The condition 
for doing this is that he should have consummated the marriage with her. They 
agreed about this because of the words of the Exalted, "O Prophet! When ye 
(men wish to) divorce women, divorce them when they can begin their waiting 
period, and reckon the period, and keep your duty to Allah, your Lord. Expel 
them not from their houses nor let them go forth unless they commit open 

Allah will afterward bring some new thing to pass",^^ and also because of the 
established tradition related by Ibn 'Umar that the Prophet (God's peace and 



blessing be upon him) ordered him to take her back, when he had divorced 
his wife during her menstriration. There is no dispute about this. 

They agreed thAt tlie cJiig^fflCteristic of the U^in divorce of being irrevocable 
is feimd in a tftvotcc due to the absence of consummation, or due to the 
number of pronouncements of divorce, or due to the existence of a counter- 
value for khu^, despite the disagreement whether khv^ is a dista-ec OT 
rescission, as will be cominr . . ^ reed that the number ^vlng rise 

to an irrevocable divorce j freeman is three, when made 

separately, because of the words oi the Jtsaiied, "Divorce must be pmnotmced 

kindness".^ They disagreed when it occurs three times throu^ ^mrife, Ijttt 
not (thriat) in (three sepai-ate) acts. Similarly, the maiofity agreed thai slavery 
is effective in the reduction of the nujribcr, and the number that makes non~ 
revocation obh'gatory (for those) in bondage is two. They disagreed whether 
thi$ was to be acknowledged for the bondage, of the husband or that: of the 
wife, or for the bondage of cither one of them. In this chapter, then, there art 

The majority of the provincial jurists maintained that a triple divorce pronounced 
once has the effect of x>: 'C ^^hirites and another group 

has no effect. The proof for liiese jurists ls mc apparent meaning of the words of 
the Exalted, "Divorce may be pronounced twice (and retracted)... And if he hadi 
divorced her (the third time), then she is not lawful unto him thereafter until she 
hath wedded another husbamf"," maintaining that one divorced tliricc thtt)Ugh 
Hwds is aetuallv divorced once nnt thrice. I'hey also argued on the basis of what 
has been recorded by al-Bukh2iT and Muslmi from Ibn '■Abbas, who said, "DtvoTK! 
in the period of the Messenger of Allah (God's peace and blessings be t^wn him), 
Abo Bakr an^' ~ of the khtlafa of ^Umar, if pronounced thrice 

(at once) %vafe ■ sJmar gave it effect against them". They also 

argued on Lht , j by Ibn Isljaq from ^Ikrima from Ibn 'Abbas, 

who said, "Rukana divorced his isile thnce in a single session, and was gready 
saddened m hs longing ibr her. The Messenger of Allah asked him, 'How did you 
divorce her?' He said, 'I divorced her thrice in a single session.' He (the. Prophet) 
said, 'That is a single divorce, bring h&r back by revocation' 

Ibn 'Abbsis that has occurred in the ^Samayr^ has b^n related from him by 




them are Sa'ld ibn Jubayr, MujiM, "-Atf, 'Arar ibn Dinar, and several 
others — and that the tradition of Ibn Ishaq is imaginary, for Ruliana, in fact. 

The reason for the disagreement is whether the huhn of irrevocability that 
the shat^ has assigned to the third pranouncenrent comes into effect by the 
subiect impffiiing it upon himself by means of a single pnmouncement or. 
whether this is not the case, and that nothing in it is binding unless it is made 
so by the shat^. Thus, those who compared divorce to acts for the prefer 
performance of which the observance of conditions imposed by law is 
stipulated, as in marriage and sales, said that (self-imposition) is not binding. 
Those who compared it to consecrations and oaths, in which whatever the 

binding upon himself It was as if the majority imposed the strict itukm about 
iivorce for plugging the means (of exploitation through threat of ftequent 
ifse), but this' view wOuld nullify a lawful eitanption whose, aim is compassion, 
I tii«an, in the words of the Exalted, "[I]t may be- that AHsh vriJl afterward 
bring some new thing to pass"."' 
1*1,1.2; issa a 

In ihcir disagreement about tilting into accoiint bondage for a reduction in the 
number (of pronouncements) for aii irrevocable divorce, there were those who 
said that only the bondage of males (the husband's) is taken into account. 

second pronouncement, irrespective of his .wife being a free woman or a slave. 
This was upheld by Malik and Al-Shafi'l, and by 'UthmJn ibn 'Affjn, Zayd 
ibn Thabit, and Ibn 'Abbas, from among the Companions, though there are 
different narrations from, Ibn 'Abbas in this, but this is the better-known, 
opinion. Among the jurists were those who said that the bondage taken into 
account pertains to women. Thus, if the wife is a slave, the irrevocable divorce 
comes into effect on the second pronouncement, irrespective of the husband 
being a slave or a freeman. Those among the Companions who maintained this 
opinion are 'All- and Ibn Mas'od, and from the jurists of the provinces AbQ 
ijtaaffaand others. Within the. issue is an opinion that deviates from these two 
opinions: that divorce is to>be effective because of the bondage of either one 
of thein. This was upheld bv 'Uthmjn al^Battl and other jurists, and it is 
related from Ibn 'Umar. 
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The reason for this disagreement is whether bondage, which is effective in 
this, is that of the female ot the male spouse. Those who maintained that 
effectiveness in this flows from the will of the person who possesses the right 
of divorce said that the status of the husband is taken into account, while those 
who maintained that effectiveness depends on the status of the party who faces 
divorce said that it is a iukm related to the woman being divorced, for which 
they held it similar to the (reduced) waiting period. They agreed (as we know) 
that the (duration of the) vrtiting perioiJ of women is dependent upon their 
status, that is, its ceductiott is dependent upon their bondage. The hrst patty 
argued on the basis of the tradition related from the Prophet (God's peace and 
blessinp be upon him) through Ibn 'Abbas, in which he said, "Divorce 
depends on men and the waiting period (^idda) upon women". This tradition^ 
however, has not been recorded in the $ahTh compilations. Those who took 
into account the bondage of either one of the spouses considered it without 
qualification to be slavery of either party irrespective of the gender of the slave. 

19.1.1.3. Issue 3 

About considering slavery as a factor in the reduction of the number of 
pronouncements of divorce, a group of jurists have related that it is based 
upon consensus {UjmH). Abu Muflammad ibn Hazm and a group of ?Shirite 
' ' PP" • » 

The reason for their disagreEment 5s the eonilict of the apparent meaning 
with the result of the analogy. The majority adopted this position for the 
reduction of the number of divorces of the slave, male and female, on the 
analogy of mitigation of theii hudud, coming to a consensus that bondage is 
effective in the mitigatioii of the fiadd. The principle for the Zihirites is that 
the htm of the slave ill all religious duties is the same as the hukm of the 
freeman, unless excluded by an evidence, and "evidence" in their opinion has 

is no transmitted evidence in this case, it follows that the slave remains 
covered by the principle. 

It appears that the analogy of divorce upon /fadd is off the mark, as the goal 

capacity, and an abomination committed by him is not considered as 

pronouncements amounts to an exacerbation (as against an exemptionX for the 
imposition tif a prohibition against a human through two pronouncements has 
greater severity than its imposition by three, it being likely that the action is 
regretted. The sharfa has adopted a middle course in this: if revocation could 
be practised persistently afainst the wife it wottld becotne a source of distress 
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irrevocable sepaistion it would be a eause of hardship and remorse for the 
husband, which would be itltokrable fbr Mm. Allah has reconciled, by means 
of this skarfa, the mtmi iitMrcfiS of tht pinies. It is for this reason that we 
adopt the view that thsjse who- mal^ three divorces binding through a single 
declaration, Allah knows fet, neptc the wisdom behind this legal principle. 



19.1.2. Chapter 2: The Distinction between Simna and Biifa Forms of 
Divorce 

The jurists agreed that the person divorcing his wife, with whom he has 
consuramated the tuOTtiagc, flirot^ fmls^ aj-smtm is one who divorces her 
through » singte ptonouBcemSfflt dufii^ a period of her purity (from 

divorcing in a period of menstruation or in a period of purity during which 

They agreed unanimously about this, because of the established tradition of 
Ibn 'Umar "that he divorced his wife during her menstruation in the Ufetime 
of the Messenger of Allah (Cjod's peace and blessings be upon him). He (the 
Prophet) sent him a message saying, 'Command him to restore her status 
until such time she is in the period of purity, and thereafter menstruates and 
then reaches the next pcfiod of purity. If then you like hold on to her or if 
you Hie divorce her before you have had intercourse with her. This is the 
(beginning of the) time-frame (Hdda) in which Allah has permitted you to 
divorce women' ". 

it is a conditkm that he should not follow up with another premcuncement of 
divorce during the Hdda. Second, whether one divorcing thrice, that is, by 
using the word "three" (in a single session) is divorcing according to smna. 
Third is the iukm of the person who divorces during menstruation. 

Malik and Abu IJamfa, and those who followed them, differed on this. Malik 
Slid that it is a condition for this form that he should not follow up mth 
another pronottticancnt of repydration during the (entire) fscriod of waiting. 
^bD Hanlfa said that if he makes a single repudiation daring each period of 
purity, he is acting according to the smna ((mm). The reason for the 
disagreement is whether it is a condition for this form of divorce that it should 
he made in a state of marriage after revocation. Thi^e who maintained that it 
's a condition said that he should not follow up with another pronouncement, 
(during the ^idda). Those who said that it is not a condition allowed the 



that the second pronouncement (if made during ^idda) does take effect. 
19.1.2.2. Point 2 

Malik m2intained that the person repudiating thrice through a single 
psunouncement h not repudiating according to smn4. A)-Sh3fi^ held that he 
is rcpudiatin?; according to surma. The reason for the disagreement is the 
conflict of the acknowtedgement by the Prophet (God's peace and blessiags be 
upon him) of a person repudiating, before him, thrice through a single 
pronouncement, with the meanmg of the Book about the (ittkm of the third 
repudiation ' • < ' hsfi'i establishes that al-'Aj&M 

divorced hi- iie Messenger of Allah (God's 

peace and blessmgs be upon him) on the conclusion of imprecation {If In). He 
said that had it been an innovation (iiifa) why would the Messenger of AJlah 
(God's peace and blessings be upon him) have confirmed it (tacitly). When 
Mulik saw that the person repudiating thrice is negating the exemption that 
Allah has granted in terms of nuinber, he said that it is not according to su»m. 
His disciples raised an objectioti about the tradition that, a«30rding to him, a 
scparatioK has been caused between, the imprccatots through th« impreEation 
itself, and the subsequent repudiation is in vain; it cannot be described either 
as sum^ or as hit^a. MJlik's opbrian here is more convincing than that of al- 
Shafi'l, Alllh knows best 

19.I.2J, Points 

The itirists disagreed on t nnmber of points about the case of As person who 
repudiates during the mcmtnial period. The majority iie!d that Ba repodklion 

reckoned. Those who maintained that it is implemented said that he is to be 
asked to take her back, but then tliey became divided into two groups. One of 
these groups held the view that this is obligatory and he is to be forced to do 
so. It was upheld by .Malik and his disciples. The other group said that it is 

by al-Shafi'l, Aba yanlfa, al-Thawn and Ahmad. 

Those who made retraction obligatory differed about the time-period in 
which such compulsion is to take place. Malik and most of his disciples, Ibn 
al-C(.Isim and others, said that he is to be forced as , long as her period of 

time of the first menstruation. Those who held that bei to be. ordered to take 
her back differed about the time when he may do so, if he wishes to divorce 
her after he has taken her back. One group stipulated, as a condition for tlic 
restoration of her status, that he has to reuin her till she enters the period of 
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purity another time. It is then that he may divorce her, if he likes, or retain 
her. This was the opinion of Malik, al-Shafi<I, and a group of other jurist.?. 
Another group said that he takes her hack, and when she becomes psre^afKi* 
the first period of menstruation in which he divorced her, he may hold on to 
her if he likes or divorce her. This was Aba Hanlfa's opinion and that of the 
Knfis. 

All those who stipulated for talSq al-sunna that he divorce her in a period 
of purity during which he has not cohabited with her, did not require him to 
lake her back if he had divorced her in a period of purity in which he had 
cohabited with her. In summary, there are four issues. First, whether this 
divorce is \-alid. Second, if it is so, is he to be forced to take her back or is 
merely required to do so? Third, when docs the divorce come into effect after 
such compulsion or recommendation? Fourth, when is he to be compelled? 
19.1.2,+. Issue ! 

The majority held that if the divorce occurs during the period of 
menstruation, it is to be deemed a Icgitiinatc divorce, because uf tlic words uf 
the Prophet (God's peace and blessings .be upon him) in the tradition of Ibn 
'Umar, "Order him to take her back". They maintained that rafa (return) 

Nafi' whether he had taken the (report about^'the) repudiation of Ibn 'Umar, 
which took place during the period of the Prophet (God's peace and blessings 
be upon him), into account. He replied in the affirmativfi. It is also reported 
that Ibn ^Umar used to issue verdicts in ?ECord^«e with it; 

Those who did not eon.sider such a divorce to have taken legal effect, relied 
upon the general implication of the words of the Prophet (God's peace and 
blessings be upon him), "Every act and deed not ba-scd upon our practice is 
rejected". They said that its rejection by the Messenger of Allah (God's peace 

The reason, however, for the disagreement here is whether the conditions 
stipulated by the shar^ for al-sunna are conditions of validity and 

implementation or those of completion and perfection. Those who mamtained 

those' who upheld the occurrence of divorce, and "then compelled him to 
'etract, have contradicted themselves. Ponder over this, 
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19.1.2.5. Issue 2 

The issue is whether he is to be compelled to take her back. Those who went 
by the accepted opinion, which is the obUgation of what has been determined 
by the maiority, said that he is to be compelled. Those who -acknowledged the 

requirement is for a recommendation. 



The issue is when does the divorce take legal effect after he is compelled? 
Those who said that he is to hold on to her till she enters the period of purity, 

tradition of Ibn 'Umar quoted above. They said that the reason for this is that 
the act of taking her back should become vaUd by his cohabiting with her in 
the period of purity that follows menstruation. If he divorces her in the period 

from a second repudiation, and he would be Uke one who has repudiated prior 

period in which cohabitation is proper. On the basis of this reasoning, the 
condition for [alaq al-sunna is that he should divorce her in a period of purity 

precedes it. This is one of the conditions stipulated by Malik for (a/a^ al-sunm 
as recorded by <Abd al-Wahhsb. Those who did not stipulate this decided 
according to what is related by YQnus ibn Jubayr, Sa'id ibn Jubayr, Ibn Sinn 
iand those who followed them, from Ibn "^Umar. In this version he said that 
he is to take her back, and when she is pure, he may divorce her if he likes. 
The reasoning in this is that he was onlered tu talc her hack 15 a penalty, as 
he had divorced in a period of time in which divorce is conadercd 
reprehensible. When this time-pcrbd is over, the divorce will take effect 
without dBapproval. T^ie reason, for their disagreement k the conffict of 
ttaditions laid down on this issiie,. and also the conflict of the meaning of the 
underlying causes. 

19.1.2.7. Issue 4 

When is he compelled (to take her back)? Mahk held that he is to be compelled 

his a right to take her back. As for Ashhab, he decided this on the basis of 

till she is pure", and this indicates that she is to be accepted back in that 
period of menstruation. In addition, he said that he was ordered ta take her 
back so that the waiting period is not prolonged for her» because when a 
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nct.takeii into account, by consensus {ijm^). If we uphold that he can take her 
back in a period other than menstruation it would be a longer waiting period 
for her. On the basis of this reasoning, it is necessary that the occurrence of 
a divorce be permitted in the period of purity that immediately follows 
niei Jn. The reason for disagreement is the dispute over the underlying 

cause of the decreed rejection. 



19.1.3. Chapter 3: Khuf (Redemption) 

The terras khuf;Jidya, sulb and mubara'a all refer to the same meaning, which 
is "(a transaction in which) compensation is paid by the wife for obtaining her 
divorce". The term khuf-^ however, in the opinion of the jurists is confined to 
her paying him all that he spent on her, the term sulb to paying a part of it, 
fidya to paying more than it, and mubdra^n to her writing off a claim that she 
had against him. The discussion of the principles of this mode of separatitjn 

effectiveness). Second, the conditions for its proper occurrence, that is, its 
valid occurrence. Third, about its nature, whether it is divorce or rescission. 
Fourth, about the alfkam related to it. 

19.1.3.1. Section 1: lu Permissibility 

Most of the fuqahd' uphold its permissibility. Its sources are to be found in 
the Book and smm. In the Book it is the words of the Exalted, "[I]t is no sin 
for any of them if the woman ransom herself." The sunna is the tradition of 
Ibn 'Abbas "that the wife of Thabit ibn Qays came up to the Prophet (God's 
peace and blessings be upon him) and said, 'O Messenger of Allah, I do not 

but I detest disbelief after entering the fold of Islam.' The Messenger of Allah 
(God's peace and blessings be upon him) said, 'Will you return to him his 
orchard (that he had given to you)'. She said, 'Yes'. The Messenger of AUlh 
said to (Thabit), 'Accept the orchard and divorce her through a single 
repudiation' ». It is recorded, in these words, by al-Bukhari, AbO DSwHd, al- 
Nasa*!, and is a tradition agreed upon for its soundness. 

Aba Bakr ibn 'Abd Allah al-Mazim deviated from the majority opinion and 
said that it is not permitted to the husband to take anything from his wife. He 
Miued for this on the basis of his understanding that the words of the Exalted, 
"[I]t is no sin for any of them if the woman ransom herself have been 



abrogated by the words of the Kxalted, "And if ye wish to exchange one wife 
for another and ye have given unto one of them a sum of money (however 
great), take nothing from it. Would ye take h by way of calumny and open 
wrong!''** The majority, however, maintain that this prohibition applies when 
it is taken without her consent, but it is permitted with her consent. The 
reason for disagreement here is whether this meaning of prohibition is to be 

19.1.3.2. Siclim 2: The Conditions fir its Pemissihility 
Some of the conditions of its permissibility arc related to the amount 
permissible in this transaction, some to the quality of the thing whereby it is 
permissible, some to the state (of the party) in which it is permitted, and some 
to the qualifications of the women in whose case it is permitted, or to the 
qualifications of their guardians when they do not have a say in it themselves. 

19.1.3.2.1'. Issue 1 

secure^redemption with more than what has come to her from the husband, 
by way of dower, when she is the cause of discord, or with an equivalent 
amount, or less. Other jurists held that he [the husband] docs not have a right 
to take more than what he has given her (as dower), according to the apparent 
meaning of Thabit's tradition. So those who compared this coinperisation to 
that in all other transactions held that the amount is dependent upon mutual 
consent, but those who went by the Mtctal meaning of the tradition did not 
permit excess, and it was as if they considered it to be the acquisition of wealth 
without lawful justification. 
19.1.3.2.2. Issue 2 

Both al-ShJfi'i and Aba Hanifa stipulate about the description of 
compensation that it should be determined through description and be known 
to exist. Malik permits it even when it is uncertain as to existence, amount, 
and availability, like a runaway slave, lost camel, and fruit that has not yet 
begun to ripen, or a slave .whose description is not provided. The 
pcrtmissibility tX ghamr Is related from Abu l.IanTfa, but he prohibited it in the 
case of non-availability. 

The reason for disagreement i» the vacillation of compensation here between 
being a compensation in sales and that in things donated or bequeathed. Those 
who held it similar to compensation in sales stipulated for it what they 
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Stipulate for sales and for the consideration in sales, but those who held it 
similar to donated things did not stipulate such conditions. 

They disagreed when khuf takes place on the basis of things that are not 
permissible, like khamr, and khinzlr, whether a compensation (in Ueu) is 
obligatory for her, although they had agreed that divorce would occur (in any 
case). Mjhk said that she does not have a right to any compensation, which 
was also .\ba I.fanlfa's opinion, but al-Shafi'l said that she has a right to claim 

19.1.3.2.3. Isstie3 

Regarding the conditions in which redemption is pertnissible, the majority 
held that it is pennitted with ilw mutual consent of the parries, unless consent 
to pay him is obtained by fear of injury to her. The basis for this are the words 
of the Exalted, "O ye who believe! It is not lawful for you forcibly to inherit 

be guilty of flagrant lewdness",''' and His words, "And if ye fear that they may 
not be able to keep the limits of Allah, in that case it is no sin for either of 
them if the woman ransom herself. These are the limits (imposed by) Allah".™ 
AbQ Qillba and al-Uasan al-Basri deviated from this (opinion), with both 

wife, unless he has seen her committing fornication. They interpreted the term 

permitted, except in the case of fear that they will not be able to maintain the 
limits imposed by Allah, accordmg to the apparent meaning of the verse. Al- 
Nffman deviated too, siyinj that redemption is iwrmitted cvett with a 
ihteatened ifijury. Yet, the juristic reasoning is that fida^ (ransom) grants to a 
woman something equivalent to what is possessed by the man; namely, (the 
right to) divorce. A man possesses repudiation when he pressurizes a woman, 
while a woman, possesses khuf when she wants to pressurize a man (her 
husband). 

^ Five opinions are, thus, derived for kfiuf. Fiist, that it is not permitted at 

Third, it is not permitted unless fornication is witnessed. Fourth, it is 
permitted when there Is fear that the limits imposed by AllSh will not be 
■aaintained. Fifth, that it is permitted in all. circumstances, except under 
duress, which isi the most widdy accepted fwasWsr) opittian. 
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19.1.3.2.4. Issue 4 

redemption herself, while a slave-woman does not enter into a transaction of 
khuf without the consent of her master; similarly, a prodigal woman seeb 
the consent of her guardiari, according to those who uphold interdiction. 
Malik said that a fe±er transacts redemption on account of his minor 
daughter, just as he gives her away in marriage. Similarly in the case of his 

There is a'disagreement !bout the'minor son. Al-Shafi'i and Abo Hanlfa said 
that this is not permitted, as he (the father) does not divorce on his behalf, 
Allah kmm best. 

The hliuf^ of a sick -TOmar is permiltcd according to Malik, if it involves 
an amount equivalent to his inheritance from her. Ibn Nafi' has related from 
Malik that her khui^ is permitted to the extent of a complete third (of her 
wealth). Al-Shafi% said that if she transacts redemption to the extent of her 
mahr al-milli! it is permitted, but will be deducted from the liquid cash (rj'j 
al-mal), but if it exceeds this it will be from a third of the estate. About the 

al-Q5sim said that her khu^ is permitted if it coiiforms with an athount «f 

transacted by a woman possessing all rights over herself is valid. Al-liasan and 
Ibn Sirm deviated saying that kku^ is not permitted eseept by the peemisstoii 

19.1.3.3. Seaion 3: The Legal Category afMdeil0fimi- 

The majority of the jurists agreed thai UuF Sjraunts to ^■ divorce 

rescission equivalent. Al-Shjfi'l said that it is rescission, which was also upheld 
by Ahmad, DawOd and by Ibn 'AbbSs from among the Companions. It is 
related from al-Shafi'l that it is an indirect declaration of intent; if he intends 

The majority of those who consider it to be a divorce deem it irrevocably 
for had the husband possessed the right to take heir back in the wiuting period^ 
the provision of ransom would have been fktile. Aba Thawr said that as lone 
as it is not transacted with the use of the word "divorce", the husband has tto 
right to claim her bati, but if it has been transacted fay the use of the word 
'*dlvorcB^ he has this right. 
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Those who considered it. to be a, divorce argued that rescission usually arises 
(join ciusps of separation that do not depend upon the husband's discretion, btit 
this ieJatw » Ms discretion md is, ijiertfore, not a rwossiwj. Those who.did 
not consider it to -be divorce argoed that Allah, the Glorious and Exalted, has 

woman) must be retained in honor or released in Idndness"/^ He then 
mentioned ransom, and said, "And if he hath divorced her (a third time), then 
she is not lawful unto him thereafter until she hath wedded another husband".'^ 
Thus, if redemption had been divorce, the (last mentioned) divorce, which 
malies his wife unlawful for him, except after marrying another husband, would 

place with consent, on the analogy of rescission in sales, that is, iqala. In the 
opilHOn 0i flieir opponents the verse includes the fiukm of ransom, as a factor 
ttat is linked to all kinds of divorces, not that it is something other than divorce. 

Tim reason for disagreement is whether the association of compensation 
«i^ Ijlis kind of separation removes it from the category of separation caused 
^4i»orce to a category of separation caused by rescission. 

W.1.3.4. Section 4: The Ahklm Associated with Redemption 

immediately following the agreement (of khuf-). Al-Shafi^ held that it is not 
to be made even if immediate. Abu HanTfa said that the pronouncement is to 
^D^e, and he did not distinguish between immediate or delayed statements. 

The reason for disagreement is that the waiting period, according to the first 
opmion, forms part of the ahkam of divorce, while it is a part of the ahkam 
of marriage, in Abu Hanlfa's opinion, because of which it is not.permitted to 
marry the divorced woman's sister (during the winting period). Those vrfio 

divorce, while those who did KOt considet it a kukm of matriafe did i»t 

One of the issues relates to ths consSBSUs of the jurists that the hti^aad 
J-»es noi have the right to take back the woman granitd redemption during 
™ waiting petitid, eseept what is telate^l fiom Sa%l ibn al-Musayyib and Ibti 
^hilab, who siid that if he returns what he has takea frati het, it is testimony 
°f "lis taking her back. The distinctioB lies in what vre related fiom Abo Thawr 
using the words of repudiation. Anodier issue is the agreement of the 
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majority that he has a right to marry her during her waiting period with her 
consent, but a group of the later jurists said that neither he nor anyone else 
tan marry her during the waiting period. The reason for disagreement is 
whether the prohibition of marrying during the waiting period is a kind oi' 
ritual non-rational obedience or whether it has an underlying (rational) cause. 
They disagreed about the waiting period of a woman granted khuf-, and this 

jen the husband and wife have a dispute about the amount 
01 compensation upon which khuf has been transacted. Malik said thai his 
statement is to be accepted, if there is no supporting testimony. Al-Shafi'l said 
.that (hey take oaths and then she is obliged to jiay mahral-mithl. Al-Shali'i 
hsld their dispute to be similar to that of the parties to a sale, while Mjlii 
said that she is the defendant ami he-'is. the plaintiff 
The issues in this chapter are many, but further details do not suit our 




19.1,5. Chapter 5: TakhylrMA Tamlrk 

considered, to have specific ahkm, are takhyn (granting a choice) and lanti 
(granting possession of the right). According to Malik there is a difference 
between tamltk and mkhyw (in this context). Tamttk, in his riew, is the 
granting of a righl to a wcman to pronounce (Iter own) divorce. This may hf 
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interpreted as one repudiation or more, thus, the man is entitled to deny her 
the right to more than one repudiation. Khiyar is different fconi thiSj a» far as 
it impUes the execution of divorce leading to the termination of the nuptial 
tie, unless it is a restricted form of takhyir, lilce his saying to hen Choose for 
yourself, a single repudiation, or two repudiations". In the case of unrestricted 
choice, according to Malik, she only has the choice to choose her husband or 

repudiations, but she is not entitled to choose a single repudiation. 

The right under lamlrk, according to him (Malik) in one narration, is not 
annulled even if it is not exercised by the authorized woman for a long period 
of time, or till they part from the session. According to a second narration 

it through repudiation. The difference, in Malik's view, between tamirk and 
granting of a power of attorney (tawkTl) to her to exercise repudiation- is that' 
in an agency he can revoke the power of attorney before she exercises such 
power, but in lamlrk he does not have that right. Al-Shafi'l said that 
statements like, "choose yourself or "your affair is in your hands'* mean the 
same thing, but this does not amount to granting the right of repudiation, 
unless he intends it to be so, and whatever he intends takes effect: if he intends 

thai *Bl be tiw asu. He is entitled, aeeordli»g to al-Shstt, to deny her the 
right of repudiation itself, or restrict her with respect to the number (of 
repadiatums) in both Wi*J* and tarnkk. 

According to him (al^SfcSfl^, if she divorces herself it' amounts to a 
revocable dl««sa% mhMi is ate? the case according to Malik in tamhi. Abu 
SanTfa and bis diaiiples -said thaf granting a choice does not amount to 
divorce, but if She hitMlf even through a single repudiation in tamlfk. 

It amounts to an irrevocable divorce. Al-ThawrT said that khiyar and tamllk are 
the same thing and there is no difference between them. 

ft is said that the acceptable statement is hers about the number of 
repudiations in lamllk and the husband cannot rebut her statement. This 
opinion is related from ^AlJ and Ibn al-Musayyib, and it was also adopted by 
al-Zuhn and 'Ati'. It is said that the woman, in the case of lamlrk is not 
entitled to divorce herself, except through a single repudiation. This is related 
from Ibn «Abbas and 'Umar, may Allah be pleased with them both. It is 
reported that a man came to Ibn Mas'nd and said, "There was between me 
and my wife, the kind of relatioiLship that exists between people (normally). 
She said (to mc), 'Had the power that yoii possess over me, been in my hands, 
you would have known how I woiild treat you.' I said to her, 'In that ca.se, 
'"e authority that I possess over you is now in your hands.' She said, 'Then 



you are divorced thrice' ". Ibn Mas'ad replied, "I consider this to be a single 
repudiation, and you have a right over her as long as she is in her '^iida; I will, 
however, consult the AmTr al-MiPminm, 'Uimr". He then ni«t "^Umar and 
related the case to him. 'UiBat said, "AUih has givcft men what He did. It 
they desire to place in the hands of women, what Al&h has placed in theSt 
authority, then, dust is in their jaws. How did you decide it?" He said, "I held 
it to be a single repudiation, and that he still has a right over her". 'Umar 

It is said that tamlfk has no legal force, as it is not permitted that the 

woman by the act of the assigner. Similarly in the case oUakhylr, which is the 
opinion of AbD Muhammad ibn Hazm, Mahk's opinion about the woman 

fast to the nuptial tie as long as she is in the session (of assignment), which is 
alSQ the opinion of al-Shlfi'li Aba I;lanlfa, al-AwzaST, jnd a group oS other 
jutists of the provinces. According to aI-Sh4fi'i, taml!k is like agency wakak, 
when he intends divorce, and ha has the tisjht to retrats it ■whenever he likes, 
as long as divorce has not come into effect. 

The majority decided in favour of tamU and takhylr and deemed it to he 
a provision for women, because of what is established about the takhylr of the 
Messenger of Allah (God's peace and blessings be upon him) in the case of 
his wives. Wisha said that the IMessenger of Allah (God's peace and blessings 
be upon him) granted us a choice, and we chose' him so it did not amount to 
a divorce". The ^Shirites, however, maintain that the meaning of this would 
be that if they had opted for themselves, the Messenger of Allah (God's peace 
and blessings be upon him) wotild haive divorocd them, am. that they could 
divorce themselves by the very option of divortx. 

The ma)ority also maintained the validity of takhyjr and tamlfk, and 
permitted the granting of these rights to women as the impBcation of 
customary usage is that one who transfers the ownership of a right to another, 
to the effect that he may exercise it or he may not, has granted that person a 
choice. Malik, however, is of the opinion that his saying, "choose me or choose 
yourself, would amount, in legal usage, to a choice for irrevocable repudiation 
within the meaning of the Messenger of Allah's option for his wives, and the 
meaning imphed by this option is of irrevocabiUty. 

to the extent that he did not intend divorce thereby, is not to be accepted (in 
case of dispute) when he makes such a daim, for it is an authorization clear 
in its meaning about placing of the right of divorce in her hands. Al-Shsfi^, 
because the words tscd are not explicit for him, attached weight to iBtentifffl- 
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So the basis for the dispute is whether 'weight should be attached to the 
appareivt meanijig of the text or to intention. He did the same in takhyTr. 

They agreed that he has the right to deny her the (maximum) number (of 
repudiations), that is, through the impEeslinn of the word tenM, as it does 
not carry an additional meanfag beyond" the Hteral. Malik and il-Siifi'T held 
that if she divorced herself thiotigh his assignment of auiharky to her, with a 
single repudiation, it would be a revocable divorce, as divorce in legal usage is 
ttlaq al-sunm. AbQ Panifa held that it is irrevocable, for if it is revocable it 
is of no use in view of what she expects from it and also in view of what he 

Those who maintained that she has the right to divorce herself thrice 
through tamllk, and that the husband does not have the right to deny her this, 
because the meaning of tamlJk, according to them, considers all the authority 
possessed by the man to have passed on to the woman, said that she has a 
choice in the number of repudiations she pronounces. Those who deemed 
tmUk to be a single repudiation or a choice (restricted to it), held that it is 

ihe-sake of metl, hecavise the underlying reason for granting the authority of 
divorce to men is the weaker rationality of women, their being normally 
overpowered by emotions, and their inchnation to disturb normal life. 

The majority of the jurists maintained that if the woman chooses her 
husband, it (her choice) cannot revert to divorce, because of ^A'isha's 
preceding tradition. It is, however, related from al-Hasan al-BasrI that if she 
chooses her husband it amounts to a single repudiation, hat if she chooses 
herself it amounts, to a triple lepudiatvffln. 

In summatioa of t2te we find iJiat ther% is disagreement on three 
pomts. First, that divorce does not result from either <at«gory (Mw/St or 
iMyir). Second, that both categories cause separation (divorce) between the 
two (husband and wife). Third, that there is a distinction between takhyjr and 




what is le 



The words that a woman pronounces in takkytr and tdmtik refer to the buhn 
»f wonis with which divorce is pronounced in so far as they are explicit, indirect, 
T equivocal. The details will come up m the discussion of words used for divorce. 



19.2. Part 2: Wurds Used for Divorce 

In this part there are three chapteis. The first chapter k about the words of 
divorce and theii oinditjmis. The second chipter is about the details of the 
person whose divorce is valid. The third chapter is about the details of women 
against whom a divorce is effective and those against -whom it is not. 



19.2.1. Chapter 1: Words Used for Divorce and their Conditions 
There are two sections in this chapter. First, the kinds of words used for an 

19.2.1.1. Section I: Words Used for an Unrestricted Divorce 
The Muslim jurists agreed that divorce becomes effective when it is 
accompanied by an intention and the use of unambiguous words. They 
disagreed '^whether it can become effective with intention accompanied by 
words that are not manifest, or with intention without words, or- with words 
without an<intention. Those who stipulated the existence of an intentionan it 
as well .as unequivocal words did so observing the letter of the law, similarly 
those who substituted the words with apparent meanings in place of manifest 
meanings. Those who held it similar to a declaration of a vow, or to a an oath, 
deaned the divorce effective with intention alone, while those who 'held; 
suspicion to be operative in this case deemed it effective through words only. 

The majority agreed that the words of an unrestricted divorce are of two 
types: manifest, and indirect. They disagreed about the distinction between 
manifest and indirect word.. . r : and about the duties arising 

from such use. We have, die discussion of the widely 

known issues, and of those that resemble general principles. 

MaUk and- his ^disciples said that the manifest term is the word falnq alone, 
and whatever is besides this is indirect. The latter, according to Malik, is of 
two types: obvious and equivocal^ which is also Aba Hantfa^s opinion. Al- 
Shafi^T said that the manifcsr words for divorce are three: divorce, separation, 
and release; and they are mentioned in the Qur'in. Some of the Jahirite jurists 
(also) said that divorce cannot occur, except by the use of these three words. 
This, then, is their dispute about words tiiat are manifest in conveying the 

They agreed that the word ?a/3^ (divorce) is manifest in meaning, as the 
implication for this meaning has been assigned to it by the skar^, and it, 
therefore, forms a foundation for this issue. The terms firdq and jaw*, on the 
other hand, vacillate between being words employed by the lAar*, that is, they 
radicate the meaning of divorce through legal usage, and between being words 
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sense of divorce they are metaphorical as that is the meaning of being indirect, 
wbidi means a word that is metaphorical in its application. 

Those who held that divorce is not effective, except -by the use of these 
three words, did so as the shar^ employed only these three words and their use 

(and is not subject to rationalization). Thus, it is obhgatory that such use be 
confined to the words laid down by the ska/-. In their disagreement about the 

Malik, al-Shafi^, and Abo yanTfa agreed about the first issue, but they 
disagreed about the second. 
19.2.1.1.1. Issue 1 

Malik, al-Shafi"^!, and Abo Hanlfa said that if the repudiator uses the word 
lalaq, saying to his wife, "You are divorced", he is not allowed to say that he 
did not intend divorce thereby. Similar is the case in the use of the words Jirdg 
and sarah, according to al-Shafi^T. The Malikites, however, made an exemption 

woman indicating the truth of his claim (that he did not intend divorce), for 
example, when she asks him to release her from her shackles, and he says to 
her: "you are free" (the context showing that it is freedom from a physical 

The juristic reasoning underlying the issue, according to al-Shafi*-! and AbO 
Hanlfa, is that divorce is not dependent upon intention, but according to 
Malik, in the well-known narration from him, it is dependent upon intention. 
In this case he did not assign intention because of doubtful circumstances. His 
verdict related to doubt is based upon the principle of prevention of the means 
{sadd al-dharfa), in which he was opposed by al-Shafi'l and AbQ HanTfa. Thus, 
It is obligatory upon those who do stipulate intention and do not issue a 
verdict in case of doubt that they should accept the claim uf the repudiator. 
19-2.1.1.2. tei 

This issue relates to their disagreement about the person *to says to his wife, 
"you are divorced", and claims that he intended thereby more than one 
•livorcc, either two or three. Malik said that it will be what he intended and 
that is what is binding upon him. This was also al-ShafiVs opinion, unless the 
adds the words; "/^/^a ipsffida" (a single divorce). The latter opinion is 
Prefetred by his disciples. Abo IJanlfa said that the use of the word flxq does 
convey more than one repudiation as words applied to single lategories do 
"M imply (multiple) numbers, either in their indlicct or their manifest 
'PpScaiion. 
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equivocal words. Those who upheld (the elTectiveness) of intention deemed it 

who upheld (the efftctiycness oO intention accompanied by equivocal words, 

who held that it does not denote numbers, and that the stipulation of the use 
of words in divorce is a must, said that multiple numbers are not implied even 
if the repudiator intended them to be so. 

This issue over which they disagreed is one that relates to the conditions 
for the words of divorce, that is, the stipulation of intention along with words, 
or the stipulation of each of them separately. The well-known opinion from 
Malik is that divorce docs not become eflirclivc except by words used with 

manifest words of divorce are not dependent upon intention. 

Those who held intention to be sufficient argued on the basis of the words 
of the Prophet (God*s peace and blessings be upon him), "Acts are dependent 
on intentions". Those who did not take intention into account along with 
words argued on the basis of the words of the Prophet, "Liability of my umma 
has been removed for mistake, forgetfulness, and inner resolve", as intention 
is less than inner resolve. They said that the stipulation of intention in the 
former tradition does not make it conclusive that intention alone is sufficient. 

Malik's school disagreed whether the pronouncement of the words of 
divorce imply an irrevocable divorce for a woman with whom marriage has 
been consummated, when that is the intention of the repudiator and there is 
no compensation in the case. It was said that it is coantrd as iiicVDcible if 
intended, and it was said that it is not. Tliis is an issue related to the ahUm 
of manifest words in divorce. 

Some of the words of divorce that are not manifest are obviously indirect, 
accortling to Mahk, while others are probably so. Mahk's view is that if the 

manifest words. Similarly, it is not acceptable in so far as he claims to have 
repudiated less than thrice in the case of obviously mdirect expressions. This 
is the case of the woman with whom marriage has been consummated, though 
he maintained this in the case of khuf also. In the case of the woman whose 
marriage is not consummated, his statement is accepted in a claim for being 
less than thrice, when indirect expressions have been used, as the divorce of 
such a woman is irrevocable. The examples of such words are: you have a frc* 
rein, you are otherwisej and you we released and absolved. 
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Al-Shafi'l's opinion about indirect expressions is based upon wliat the 
r^pudiator intends, if he had intended divorce it would amount to a divorce^ 
■r he had intended three pronounCL-ments it is so, and if one it is taten to be 
one, he is to be considered tmthful in what he claims. Aba Banlfit's opinion 

principles, when the repudiator intended one or two pronouncements these 

did not intend it, his statement is not accepted, that is, unless she was in the 
process of discussing divorce (with him). AbO HanTfa permits divorce with all 
indirect expressions when supported by the context, except four: you have a 

arabivalem expressions of divorce, Milik takes intention into account, as U 
the case with al-Shafi'i for indirect expressions. The majority of the jurists 
opposed him in this saying that such words have no legal value, even if the 
repudiator intended divorce. 

Three opinions are, thus, arrived at in obviously indirect expressions. The 
first opinion is that the repudiator's claim is to be confirmed without 
qualification. This is al-ShafiVs view. The second opinion is that the 
repudiator's claim is not to he confirmed at all imless there is supporting 
circumstantial evidence. This is JMilJk's view. The third opinion is that his 
claim is confirmed, unless he was in the process of ategotiatinf divorce. This 
is Abo IJanTfa's opinion. 

Within the school, there is disagreetaent about issues that vacillate between 
being nvmifest oi equivocal, and there is a disparity in th«r force or weakness 
in indfcatinj irrevocability. Disptite, therefore, arose about titese issnes add it 
is ba.sed upon the following principles. Malik decided that the statement of 
the repudiator, in the case of obviously indirect expressions, is not to be 
accepted in so far as he claims that he did not intend divorce, as both literal 
5nd legal usage bear testimony to the fact that these are the words generally 
Employed by people, and they imply divorce, except when there is 

pronouncemerts, because the manifest meaning in these expressions is chat of 

place unless it is by way of khuf or is pronounced' thrice, so in the absence 

thrice. This U the ease where marriage stands consutranated with the wonwa. 
' IS to he derived from the opinioris in the school that an irrevocable divorce' 
takes place without there being compensation {as in kimf) or multiple 



pronouncements; the claim of the repudiator in a single pronouncement is to 
be accepted and will be deemed irrevocable. 

Al-ShaiiVs argiment is that when consensus has occurred tliat his statement 
is to be accepted for a clami of less than three repudiations, when manifest 
expressions of divorce have been used, it is more appropriate that his claim be 
accepted in the case of his indirect expression, as the indicative force of the 

that the Mjlikites say that a manifest expression, even though it is manifest for 
purposes of divorce, it is not so for the number of pronouncements. Al-Shafi'l's 

opinion in a case of "you have a free rein". Al-Sh}fi<T came to the decision that 
a divorce pronounced through manifest expressions, when the intention is for 
feSS than three repudiations, is revocable on the basis of the preceding tradition 
of Rukana. Aba IJanlfa decided that it is irrevocable as the purpose in it is the 
severance of the bond; he did not consider it to he three repudiations as that 
has a meaning beyond irrevocability for him. 

The reason for disagreement is whether literal usage is to have precedence 

precedence to bteral usage, does it imply irrevocability alone or multiple 
repudiations also? Those who gave precedence to intention did not give a ruling 
according to literal, usage, while those who gave precedence to the obvious 
hteral usage did not have recourse to intention. One of the things in this topic, 
that is, among the category of issues included in this topic, about which the 

of the term "prohibition" — 1 mean, when a person says to his wife, "you arc 
prohibited for me '. Malik said that for a woman whose marriage stands 
consummated it is to be construed as decisive, that is, as three repudiations, 
and for the one whose marriage is not consummated, it is to be referred to the 
intention {of the repudiator). This is an analogy based upon his preceding view 
about obviously indirect expressions. It is also the opinion of Ibn AbT Layla, 
Zayd ibn Thabit and 'Air, from among the Companions, and has been upheld 
by his disciples, except for Ibn al-Majishan, who said that intention is not to 

■ne second opinion is that if he (the repudiator) intended by it three 
repudiations, it is to be taken as three, and. if he intended it as a single 
repudiation, it is treated as one repudiation, but irrevocable; if he intended it 
to be an oath, it is considered as such and for which there is expiation 
(kaff^ra)^ but if he did not intend anything thereby, neither divorce nor oath, 
it has .no value and is a he. This was also al-Thawrl's opinion. The third 
opinion also retecs it to intention. If he intended a single repudiation it is 



not intend anything thereby it is taken as an oath for which he offers expiation. 
This was al-Awza^i's opinion. The fourth opinion is that intention is to be 
relied upon for two things: the intention to divorce and the number of 
repudiations. It will he as he has intended. If he intended one repudiation, it 
will treated as one revocable repudiation, but if he intended her prohibition 

things; divorce and number of repudiations. If he intended one repudiation, it 
is considered as such, but as irrevocable. If he did not intend divorce, it is 
considered as an oath and he is financially liable, and if he intended it to be a 
lie, it has no legal value. This was AbQ Hanlfa's opinion and that of his 
disciplesi The sixth opinion is that it is an oath and he is liable for the usual 
expiation fixed for an oath, but some of those jurists who upheld this opinion 
said that there is enhanced expiation for the oath. This is the opinion of 
'Urnar, Ibn Mas'nd, Ibn 'Abbss and s group of the TahHn. Ibn 'Abbss, when 
ie sras asked about it, said, "In the Messenger of Allah (God's peace and 
blessmgs be upon him), you have an excellent example". It is recorded by al- 
Bukhari and Muslim. He supported this with the words of the Exalted, "O 
Prophet! Why bannest thou that which AUjh hath made lawful for thee, 
seeking to please thy wives? And Allah is Forgiving, Merciful"." The seventh 
opinion is that prohibiting a woman is just like the prohibition of water (in 
imposing prohibition of what Allah has made permissible), there is no 
expiation in it nor is there any divorce, because of the words of the Exalted, 
"O ye who believel forbid not the good things whieh Allsh hath made lawful 
unto you, «nd transgress pot. Lo! Allah lovcth not transgressors"." This is the 
opinion of Masrtlq, al-Ajda', AhB Salama ibn 'Abd al-Raljnian, aI-Sha% and 
others. Some of those who did not enhance it imposed in it the liability of 
?i6«r, wMIe others imposed the (the liability oi) freeing of a slaw. The reason 
for disagreement is vvhethcr it is an oath or an indirect expression, or whether 

These arc the principles over which disagreement has occurred concerning 

*e.«Mib <jf diwtw-. 

19.2.1.2. Scmm 2: Words Ihtifor a Qmta«'«t l^i^ra 

and contingent upon an exemptiim. Contingency based upon a conditional 
statement may depend either upon the will of the pcreon exercising a choice, 
*>r it may be depend- en the occurrence of a future happenings or upon the 
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person making the divorce contingent and which cannot be known except after 
its emergence into the world of the senses or by coming into actual existence, 
or it may depend upon the occurrence of a thing atiout the possibiHty of which 

When divorce is made contingent upon volition, it may either be contingent 
upon the will of AlJlk Oi: U,I»n the will of a mortal. If it is made contingem 
upon the will of Allah, efther in the form of a condition, like saying "You are 
divorced if AIKS sfl wiU*", at by way of an exemption, like saying, "Voii are 
divorced, unless Allah wills the contrary", then Malik said that the exemption 
has no effect upon the repudiation, which comes into effect necessarily. Abti 
Hanlfa and al-Shafi<i said that if the repudiator makes an exemption dependent 
upon the will of Allah, the divorce will not take effect. 

the future. This is so as divorce is an act occurring in the present time. Those 

has no effect upon the repudiation nor does the stipulation of volition. Those 
who maintained that it (the exemption) does relate to present acts said that it 
has an effect upon the occurrence of the repudiation. 

If the repudiator makes divorce dependent upon the will of a person who 
can be kiwfuUy authorized, and information to tJie effeet reattftes her (the wife), 
then there is no dispute in Malik's school that the divorce will be dependent 
upon the will of the person authorized. There is disagreement in the school 

such will. It^is said that divorce will be binding upon him (the husband) and 
it is said that it will not be binding. The minor and the insane are included 
in the meaning of such authorization. Those who compared such a divorce to 
a divorce pronounced in jest, when a divorce pronounced in jest is binding in 
their view, said that this divorce is legally effective. Those who took into 
account the existence of the condition said that such a divorce docs not take 
effect as the condition is missing in this case. 

When divorce is made contingent upon future acts, such acts are found to 
be of three types. First, the acts that may or may not happen, like entering a 
houw uT the appcatamj: lif Zayd. In such a ca.sc the coming into effect of the 

acts that are hnujld to occur like the risias of the sun in the morning, divorce 
takes immediate effect in Malik's view, while it takes effect according to Aba 
yanrta and al-Shjfi% when the condition is fulfilled. Those who compared it 
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effect unless the condition comes to pass, while those who compared it to 
intercourse occurring through a conttaet of mm^a during a stipulated period, 
Whet^ it is permitted kii that pecifKl, said that the div&rce comes into effect 
(immMKately), The third type, which are the most cofflmon in practice, are 
those (acts) dependent upon the fulfilment of the condition. In such cases 

passing of the menstrual period or that of purity. There are two narrations 
from Mslil on this. In the first he maintains the occurrence of divorce 
immediately and in the second upon the fulfillment of the condition imposed 

ShJfi'i. The view upholding immediate divorce in this case is weak as it is held 

pass; the disagreement about this (in the school) is intense. 
In the suspension of divorce upon a condition the occurrence of which is 

that "it Mlah creates today a whale of such and such a description in the Red 
Sea yoB are divorced", then there is no dispute in the school, that , I know of, 

the existence of which is likely to be known, like his saying that -"if you give 
birth to a female you are divorced", the divorce is dependent upon the coming 
into existence of the condition. If he vows, to divorce her if she gives birth to 
a female, then the divorce comes into effect immediately, according to him 
(^Blik), even though she does give birth to a female (later); this is considered 
to be a deterrent, though analogy would require that divorce be dependent 
upon the happening of an event ot upon its opposite. 

One of Malik's opinions is that if he (the husband) makes the 
pionouncemcnt of divorce binding upon himself if he should commit a certain 
act, he is not liable until he commits the act. But, if he makes a vow to give 

to act till a time-period that exceeds the period of o/-r/fl\ the ndes of the 




something that does not come to pass, he remains in that state until his death. 

In this topic is their disagreement about the partially divorced woman, and 
about partial divorce or of a serial divorce. With respect to the question of the 
partially divorced woman, Malik said that if he were to say that your hands, 
fwt, or hair are divorced, she stands divorced fcr him, Abli- yantfa said that 
she ii not divorced, except when a part of .the body is mentioned that is used 
'0 imply the whole body, like the head, heart, or genitals. According to him. 



THE DISTINQUISHED JURIST'S PRIMER 



she is divorced when it is a mathematical portion, like a third or a fourth. 
Dlwfld said that she cannot be divorced by such proiiouncements. Similarly, 

to MsUk she stands divorced; as this cannot be split up in his view, while 
according to the contender when it is split up it does not take legal ell'ect. If 

Hanlfa and al-Shafi'l said that only one has taken place. Those who held the 
rtpetiliun uf words to be the same as pronouncing the numbers, that is, like 
saying "you are divorced thrice", said that divorce has taken place thrice, while 
those who held that she is irrevocably divorced through a single 
pronouncement said that the second and third do nut take effect. There is no 
disagreement among the Muslim jurists about successive divorces in /ail? ro/r. 

Divorce contingent upon an exemption is to be conceived with relation to 
number only. If he has made several repudiations, it cannot go beyond three 
cases. He may make an exemption for the same number, like saying, "you are 

he exempts the smaller from the larger number there is no dispute, that I 
know of, that the exemption is valid and the exempted number of 
pronouncements are cancelled. When he exempts the larger number from de 

and this is based on the view of those who prohibit the exemption of a larger 
from the smaller number. The second is that the exemption is valid, which is 

When he is exempting the same number, like saying "you are divorced 
thrice, except thrice", MaUk holds that the divorce comes into effect as he has 

divorce is not effective against him, like saying "you are divorced, but not 
divorced*', same time, for the occurrence of a thing and its opposite at 

Aba Muhammad'' ibn Hazm deviated (from these views) and said thil 
divorce does not come into effect (when associated) with events that have not 
yet come to pass or with an act that has not yet occurred, as divorce is not 
effective except at the time it is pronounced by the repudiator. There is n" 
evidence in the Book, sunna, or ijml^ that divorce will come into effect at » 
time other , than that at which it is pronounced by the repudiator, for he h*^ 
imposed on himself its coming into effect at that particular rime. If wc uph"'"' 
such imposition ii is binding to await that time and then pronounce it. This 
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is analogy drawn from his opinions and arguments by me, though I do not 
remember at the moment his supporting evidence for it. 

19.2.2. Chapter 2: The Repudiator whose Pronouncement is Valid 
They agreed that the repudiator has to be the husband who is sane, major 
(Htigh), a freeman, and not under duress. They disagreed about the rcpudiation 
of one intoxicated, coerced, or ill, and about the person about to reach puberty. 

They agreed that the repudiation of the matri {(he sick pereon) is valid if 
he recovers, but they disagreed whether she will inherit from him if he dies. 
The repudiation of the person under coercion docs not come into effect 
according to Mjlik, al-Shafi'i, Ahmad, DawQd and a group of jurists, and it 
was the opinion of 'Abd AUah ibn 'Urnar, Ibn al-Zubayr, 'Umar ibn al- 
Khattab, 'All ibn AbT TaUb and Ibn 'Abbls. The disciples of al-Shafi'i made 
1 distinction based on whether he intended to divorce. In the case of his 

is bindmg. When he did not intend diyorce there «re (»gain) two opinions of 
which the hctter view is that it is not binding. Abu Hanifa and his disciples 
said that it comes into effect as does his manumission, though not his sale, and 



uttered of his own volition. The person coerced does not, in fact, possess a 
will for the performance of anything. Both parties argue on the basis of the 
words of the Prophet (God's peace and blessings be upon him), "LiabiUty is 
removed from my umma for mistake, forgetfulness, and for what they have 
been coerced to do". It is obvious, however, that the person coerced into 
repudiating, though he pronounces the words of his own voKtion, is one whom 
the law designates as the coerced, because of the words of the Exalted, "[S]ave 
™m who is forced thereto and whose heart is still content with Faith"." AbO 
tlanlfa, however, made a distinction between sale and divorce, as divorce is a 
Soiema matter, and that' is why seriousness and jest about it have been deemed 

The widely known opinion of Malik about the repudiation of the minor is 
that it docs not take elfect till he attains majority. According to the Mukhtaiar 
^1 laysa fr^l Mukhtasar it is biiiding upon him if he has approached {the age 
"0 ejaculation. This was also Ahmad ibn Hanbal's opinion, who held it to be 
™ time when the boy could keep the fasts of Ramadan. 'Afi' said that when 
J* reaches the age of.twelvc bis repudiation is vaUd, which is also related from 
^mar ibn al-Khattab, (God be pleased with him). 
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About the divorce of the intoxicated person, the majority of the jurists 
maintain that it comes into effect. One group of jurists, and among them are 
al-Muzani and the disciples of Abu Hanlfa, said that it is not effective. The 

person or that there is a difference between them. Those who maintained that 

condition of liability is: ^/ (sanity), said that it does, not come into effect. 
Those who maintained that there is a distinction between them because the 
intoxicated person has muddled his senses by hh own volition, the case of the 
insane being different, said that it is not effective. This is the case of eniiaitcea 
liability for him. 

as a whole. Mllik said that he is liabl^'^for divorce, manumission, and 

Abo Hanlfa held him liable for all things. Al-Layth was of the opinion that 
there is no liabihty for all that has resulted from the speech of the intoxicated 
(SHSon and, therefore, he is not liable for divorce, maHunussioil, atmiige, siMe 
Bt the iadd for gadhf, but he is liable for aD physical acts, thus, he is B) be 
awarded the l,add for drinking, homicide, unlawful intercourse, and theft. It 
is established from 'Uthm3n ibn 'Affin (God be pleased with him) that he 

the jurists believed that no one from among the Companions opposed 
'UthmSn in this. The opinion that "each repudiation is valid, except that of 

is an idiot of a kind. This was upheld by Dawud, Abo Thawr, Isbaq^and a 
group of the Tlbf-aii, that is, his divorce is not effective. Both opinions arc 
related from al-Shlfi'l and most of his diseiples have. setecJed the opinion 
conforming with that of the majority, while al-Muzanr elected the opinion 
that his divorce is not effective. 

Ahont the nia«(i, who pronowces an urevocable divorce and then dies from 
hm illness, Mtis^ and a group of jurists said that his wife inherits from him, 
while al-Shifi% and a group do not allow her to inherit. Those who permitted 
her inheritance are divided into three groups. One group said that she is 

maintained this are Abu Hanlfa, his disciples, and al-Thawrl. The second 

Those who upheld this are Ahmad and Ibn Abl Layll. The third group said 
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that she inherits whether she is still in, the waiting period, and whether she 
has married. This is the opinion of Milik and al-Layth. 

The reason for disagreement is based upon their dispute over following the 
principle of preempting the means (said al-dkarfa). This is so as the marl4 
may have divorced his wife in his illness out of covetousncss to cut her off 
from her share of the inheritance. Those who upheld the principle of miW a!- 
dhar^s, therefore^ held her inheritance to be obligatory, but those who did 
not uphold it, and took into accouitt the binding nature of the divorce, denied 
her inheritance. The latter group tnaintained that if the divorce has come into 
effect, it must be enforced with all its a^kstn. They added that he would not 
be inheriting from her if she died (before him). On tl^ other hand, if the 
divorce is not effective, the conjugal relationship is mainlailled with all its 
akkm. This group (inconsistently) holds that the repudiator does not inherit 
from her if she should die (before him), but if divorce is not effective, then, 
marriage should survive together with all its a^gm. 

The contender must answer this in one of two ways, as he is con^trajned to 
do. First, it is inconceivable to claim that there is a kind of djvorcc in th^ law, 
which has some of the sl^Mm of marf&ge as well a| some <rf divorce. 
A more difficuh reply than that would be to postpone the liukm of repudiation 
till the repudiator recovers, holding divorce to be effective in such a case, or 
to postpone it till he dies, in which case' the divorce is held to be ineffective, 
as in this situation it would be a divorce that is suspended till it can be 
determined whether it is valid. Such claims would be difficuh to justify in the 

'Umar, so much so that the Ivlslikites believed it to be the consensus of the 

Ibn al-Zubayr is widely known. '''''' 

Those who maintained that she inherits (if the repudiator dies) during the 
waiting period do so because the waiting period is subject to some of the 
afikim of marriage, and it was as if they held her to be similar to a woman 
whose divorce has been retracted. TWs opinion is related from 'Umar and 
from 'A'isha. Those who stipulated for her inheritance that she should not 
have married, took into account for this view the consensus of the Muslim 

tneir reasoning incorporates suspicion (about the husband's intentions). 

■'hey disagreed when she asked for divorce herself or the husband had 
^legated her the right through which she divorced herself. Abn Hantfa said 

(■nween tamlik and divorce (by the husband), saying that she does not inherit 
"• the case of authorization ((om&fc), but she does in repudiation. 
Malik did not make a distinction in these cases, and said that if she dies, 
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he does not inherit from her, but if he dies she inherits from him. This is very 
much opposed to the general principles. 

19.2.3. Chapter 3: Women Affected by Divorce 

They agreed about the women against whom divorce becomes effective that 
these are the women who are in the protection of-their husbands, and those 
whose waiting periods have not terminated in i revocable divorce. They 
agreed that it has no effect against women who are strangers, that is, i 
conditional divorce. About the divorce of strange women upon the condition 

have three opinions. First, that divorce does not affect strange women, 
whether it is m:ide general for all or is specific. This is the opinion of al- 
Shifi'i, Ahmad, Diwod and a group of jurists. Second, that it is effective 

specific. This is Abu HanlIVs opinion and that of a group of jurists. Third, 
that if he bus made it gtnenl for all women, it is not binding upon him, but 
it is binding when he makes it specific, which is Mllik's oixnion and also of 
a group of jurists. For example, if he says that '-any woman I marry from 
such and such a tribe or from such and such a land is divorced", and also 
when he stipulates a time, then, these women stand divorced, if married, 
according to Malik. 

maintained that it is a condition said that divorce does not affect women 
strangers, while those who said that the only condition is the existence of 

The distinction between making it general (for all women) or specific is 
based- on the exercise of istihsan grounded upon the doctrine of maslaha. If 

him. a fraatal, tale through which he will not find a means to permissible 
marriage; it wirald cause inconvenience and hardship for him, and would 
amount to a vow to commit a sin. When he makes it specific, the case is 
different if we make divorce binding against him. 

AI-Shlfi^T argued on the ba.sis of the tradition of 'Amr ibn Shu'ayb from 
his father from his grandfather, who said, "The Prophet (God's peace and 
blessings be upon him) said 'There is no divorce, except after marriage' '". 

manumission without ownership". The tradition has been Mated from 'All 
Mu^dh, Jihir ibn 'Abd Allah, Ibn 'Abbas and '.i'isha. But an opinion similar 
to that of Abu yinl& is related from 'IJmar and Ibn Mas'nd. though some 
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have considered the narration from 'Umar (God be pleased with him) to 
19.3. Part 3: Retraction after Divorce 

As divorce is of two types, irrevocable and revocable, and the afiksm of 
retraction after an irrevocable divorce are different from those of retraction 
after a revocable divorce, it is neces^y that under this. category there be two 
chapters: the first chapter is about the ahksm of :retraeti0n after t revocable 
divorce and the second .about the. a^kim of rett^ion «fter an irrevocable 
divorce. 



1>I.3.1. Chapter 1: Retraction after a Revocable Divorce 

The Muslim jurists agreed that the husband possesses the right to have 
recourse to his wife after a taUq rafi as long as she is in her waiting period, 
even without her consent, on the basis of the words of the l .yalted, "And their 
husbands would have a greater right to take them back in that case if they 
desire a reconciliation"." It is a condition for this kind of divorce that the wife 
must have been wed to the husband, that is, their marriage must have been 

They agreed that -recourse (mjtf-) is by words and by witnessing. They 
disagreed whether witnessing was % condition for this. Similarly, they 
disagreed whether recourse is valid through intercourse. As to witnessing, 
Malik held that it is recommended, while al-Shafi'l said that it is obligatory. 

meaning of the text. The apparent meaning is found in the words of the 
Ealled, "Then, when they have reached their term, take them back in 
kindness or parffrom them in kindness, and call to witness two just men from 
among you, and keep your testimony upright for Allah",'* which imply an 
obligation. A compariscm of this right with all other rights that a htiman being 
posscises indicates that there be im obligatory witnesses. The reconciliation 
between analogy and the verse leads to construing the meaning of the vase as 

Regarding their disagreemcBt about how recourse is 3Chie»eel, i group of 
iurists said that recouisK is only by words, which was al-Shafi%'s opinion. 
Another group cf jurists said that recourse may be through intercijiirse These 
jurists are divided into two groups. The first group said that recourse is not 
valid through intercourse, unless he intended it to be so, as an act according 
to them can only be equivalmt to words when accompanied by intention- 
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This is Malik's opinion. Abu Hanifa permitted recourse throug;h intercourse 

Shafi'l held recourse to be analogous to marriage and said that Allah has 
ordered the presence of witnesses, and such witnesses only bear witness to a 
declaration. 

The reason for disagreement between Malik and Abu Hanifa is that Abo 
tianlfa considers recourse as making intercourse permissible on the analogy of 
a woman repudiated through al-Tla^ and ^har, and also because the ownership 
has not been alienated, because of which inheritance is permissible among 
them. According to Malik intercourse with a woman after a revocable divorce 
is prohibited, unless there is recourse, and, therefore, he stipulated intention 
for it. This is their disagreement about the conditions of validity of recourse. 

They disagreed about what part of the divcn-ccd wife's body can the 
repudiating husband look at, as lung as she is In her waiting period. Malik said 
that he cannot be alone with her and he cannot visit her except by her 
permission, he cannot look at her hair, but there is no harm if they eat 
together, as ; hem. Ibn al-Qasim has related 

that he with: her. Abfl Hanifa said that there 

the tips of her fingers, and uses cosmetics for him. This was also the opinion 
of al-Thawii, Abu Yusuf and al-Awza'i. All of them said that he is not to go 
into her (quarters) unannounced either through words or movement, like 
dcjfing his throat or the sound of his shoes. 

In this topic, they differed about the case of a person who repudiates his wife 
through a-revocable divorce and takes her back, when he is absent. She then 
comes tO' know of the repudiation, but not the retraction, and upon the 
termination of her waiting period she gets married. Malik held that she belongs 

the opinion of al-Awzs'l and al-Layth. Ibn al-Qasim has related from him 

a prior right, unless the second husband has consummated the marriage with 
her. The iirst opinion was adopted by his disciples in Medina, who said that 
he did not retract from this opinion and confirmed it in his al-Muwatta^ till he 
died as it used to be .read out to him, and that it is also an opinion of 'Umar 
ibn- al-Khattab from whom it was related by Mslik in al-Muwalla\ 
AlfShafi'l and the KQfis, Abu Hanifa and the others, said that the first 

Abn Thawr. It is related from <AIi, and is obviously the better opinion. It is 
related from '^Umar ibn aWChattJb (God be pleased with him) that he said, 
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"The husband who had recourse to her has an option to take her hack as his 
wife or demand what he had paid her as her dower". 

Wahb from YOnus from Ibn Shihab from Sa'ld ibn a!-Musayyib, who said that 
"There is a precedent about the person who divorces his wife and then takes 
her back without letting her know about it till such time that she is free to 
narrv, and she does marry a second husband, that he has no right over her 
and iShe belongs to the person who has now married her". It is, however, said 

that the first has a prior right to her before she gets married. If the retraetion 

affect in nulHfying the retraction, either before consummation cr after it, Thra 
is better, God willing. It is supported by what is recorded by al-Tirmidhi frsom 
Samura ibn Jundub that the Prophet (God's peace and blessings be upon him) 

when one sells something to two persons, it belongs to the first". 



19.3.2. Chapter 2: Retraction after an Irrevocable Divorce 

(khS). Can an irrevocable divorce occur widioJt compensation? About'' this 
too there is dispute. The kukm of retraction for this type of divorce is the same 
as that of a new marriage, that is, regarding the stipulation of dower, 
guardianship, and consent. The ternunation of the waiting period, however, is 
ttot taken into account by the m^o^ity, while a group dev^ited from this ^ying 
that a woman granted redemption is not to be married by her husband either 
dwmg die waiting period or after it. It was as if these furists iSewed the 

repudiation r^t husband, unless she has 

tradition of Rifa^a ibn Samaw^al that he divorced his wife Tamima daughter 
of Wahb during the period of the Messenger of Allah (God's peace and 
blessings be upon him) throi^h a triple repudiation and she married ^Ahd al« 
Rafiman ibn al-?'.iibayr, who abandoned her and was not able to have 
interojui^ i^ith her and sep>arate4 from her. After this, the first hu^and 



(God's peace and blessings be upon him), who prohibited him from marr)ing 

permitted to her to return to her first husband by merely entering into a 

the words of the IxaLd, "[U]ntil she hath wedded another husband", as^the 

stipulated intercourse) said that the mere contact of the genitals (penetration) 
malies her permissible (for the first husband), but al-Hasan al-BasrI maintained 
that she does not become permissible without intercourse and 
ejaculation, but the mijoritf of the jurists maintain that inte 
imposes had^, nullifies fasting and hajj, makes permissible a 
conTerts the spouses to trm^fsm, and makes dwwer obligatory i 



permissible, unless the intercourse is permissible, which results from a valid 

dktmmi woman (in their view) does not become permissible for a Muslim 
through marriage with a dhinmff, nor a woman who has intercourse (through 
marriage) with i niinoit. In all this they (Malik and Ibn al-CJIsiin) were 
iipposed by al-bhjfi'l, Abu Banlfa, al-Tliawtl and al-Awia%, who said that 
intercourse makes her permissible ev^ if it occurs in a void marriage or at a 
time In whidi it fe.nol permissible. Similarly, intercourse with an adolescent 
makes her permissible, as does the intercourse of a dhimmiyya with a dhtmml, 
so also the intercourse ofitn insane person or of > castrated individual, as long 



Within this subject they disagreed about marriage with the muliaUit, that is, 

for her first husband. Malik said that the marriage is void and is rescinded 
before consummation and after it, and the condition too is void, and cannot 
make her permissible. In this case, according to him, it is not the intention of 
the woman that is considered, but the intention of the man, Al-Shsfi'l and 
Aba I^anTfa said' that the marriage is valid and intention is not relevant in iU 
which was also the opinion of DJwttd and a group of jurists. They said that 
he makes her permissible Ibr the husband who has repudiated her thrice. Some 
of them said that the contract is valid, but the condition (that the 
divorce her) is void, that is, he will not make her permissible. It is the opinio" 
of Ibn AbT Uyla, and is related from al-ThiwrT. 
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f raphet (God's peace and blessings be upon him) through a narration of 'All 
itB AM T'lib, Ibn Mas'ud, Aba Hurayra, and <Uqba ibn ^Amir that he (the 
Propftet) said, "The curse of Allah is upon the muhallil and upon the person 
for whom he is malcing her permLssible". This curse is the same as the curse 

proscription, and a proscription indicates the inv-alidity of the thingf prohibited 
(the contract in this case). The term legal marriage is not appUed to a marriage 
that is prohibited, Tlle other party relied on the general meaning of the words 
of the Kxalted, " [U]ntil she hath wedded another husband",^ saying that this 
person is contracting a marriage. They added that there is nothing in the 

its absence is a condition for the validity of marriage, just as the proscription 
of praying in usurped property does not indicate that a condition for the 
validity of prayer is the ownership of the site or the permission of the owner. 
They said that if the proscription does not indicate the invalidity of the 

odahM. 

iWilik did not take the intention of the woman into account, because if the 
man did not camply with her intention, her intention would have no 
significance, as she dues not possess the power of divorce. 

They disagreed whether marriage to a muitalid ne^tes less than three 
rcpudiationsi. Aba Uanifa said that it does, while Mililt and aKShifi'l said that 
it does not, that is, if ihc wife marries a second husband before the third 
Rpudiaiion, and the first husband decides to take her back, is the (ttiim of less 
than three repudiations the ijame.^ Those who maintaiuexi that it was 
something specific, in law, to the third repudiation said that the husband does 
not negate what is less than three. Others held that if he could negate the 
third, it is proper that he be able to negate what is less than that. Allah knows 



:ing Period (^Idda) and the Gift of Consolation (Mul^a) 
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19.4.1. Chapter 1: The Waiting Period C-ldda) 

is about the dctcrmimtiun the waiting period, while the second about the 
uiiJra of the waiting period.™ 

lV.t.1.1. SectUm !: Tin Deieminatun of the Waiiieg Pmod 

First, the waiting period for wives itid setond rhe idcntihcation of the waiting 
period of those in the milk al-yamm (slave-girls). 



19.4.1.1.1. Cafegory 1: The waiting period for wives 

A wife may be a free woman or a slave. The marriage of each one of them 

no waiting period, by consensus, for a divorced wife whose marriage has not 
been consummated, because of the words of the Exalted, "O ye who believe! 
If ye wed beUeving women and divorce them before ye have touched them, 
then there is no period that ye should reckon. But content them and release 

beyond the age of menstruation. Those who menstruate may be pregnant or 
they may be undergoing their usual periods of menstruation. (In the latter case) 
their menstruation may have ceased (rccendy) or it may he cOBtiniiiog. Those 
who menstruate, but their menstruation has ceased, may have conceived, that 
is, it can be felt from (the changes in) thdr body, or the}' may not have 
conceived. Those who have not conceived may know the reason for the 
cessation of blood such as suckling or iUness, or they may not Itnow the reason. 

The waiting period of free women, who menstruate according to their usual 
cycles, is three periods {qurif \ but those among them who are pregnant, their 
waiting period is up to the time of delivery. The waiting period for those 

is no dispute about this as it is explicitly stated in the words of the Emlied, 
''Women who are divorced shall wait, keeping themselves apart, three 
(monthly) courses"*^ and His words, "And for such of your women as despair 
of menstruatian, if ye doubt, their period (of waiting) shall be three months, 
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be till they bring forth their burden. And whosoever keepeth his duty to Allah, 
He makeih his wujsftea^ fer Mo*." 

In these verseSj Ihef ffiflfefisd' atait the meaning of the term "periods"(sing. 
iluP). Some jurists said that these are the periods of purity, that is, the periods 
between two menses. Some said that these are the periods of menstruation 
itself Among the jurists of the provinces, those who said that the periods are 
those of purity, are IV^ii, al-Shafi'l, most of the jurists of Medina, Abo 
Thawr and a group of jurists; and among the Companions are Ibn 'Umar, 
Zayd ibn Thabit and 'A'isha. Among the jurists of the provinces, who said' 
that the periods *re those of menstruation, are Abll ganlfa, aKThawiT, alr- 
Awal, Ibn AbT Layla, along with a group of other jurists; »nd among the 
Companions ire 'All, ibn al-Khattab, Ibn MastQj a„j Aba Mosa al-Ash'an. 
Al-Athram has related from Abmad that he said, "The foremost Companions 
of the Messenger of Allah (God's peace and blessings be upon him) said, 'The 
periods are menstruation' ". It is also related from al-Sha'bl that it is the 
opinion of eleven or twelve Companions of the Messenger of Allah (God's 
peace and blessings be upon him). As for Ahmad ibn Hanbal, the narration 
from him has differed. It is related from him that he used to say, "The periods 
are (the days) of purity in the opinion of Zayd ibn Thabit, Ibn <Umar and 
^A^isha, but now the judgment is reserved, because of the opinion of Ibn 
Mis'ud and 'All to the cflect that it is menstruation". 

The difference between the two opinions is (based on the reason) that those 

.menses, the husband would have no right to have recourse to her in a 
retractable divorce and she would be free to marry again, while those who held 
tt to be mcnsiruarion prohibited her remarriage until the third period of 

to show that the meaning of the term in the related verse is obviously what 
"ch considers it to be. Those who held that it is the period of purity said 
'hat this pattern of plural (qurO^ is specific to purity, because the term qur', 
which has aqriP as its plural and not guia^, applies specifically to 
"tenstruation. They related this from Ibn al-Anbirt. They also added that 
■■'yi/a (menstruation) is feminine, while tuhr (purity) is masculine, thus, had 
•he term qnr^ denoted menstraation the f*mtin<ie l«ter tit' could not have 
^"t^ivtd in the numerical word timllthala (three) annexed to the term furu\ 
«eording to the role.'^ They also said that etymology indicates it too, for the 
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phrase "to gather water in the pond", means to collect it; the period of 
coUccting blooJ is the period of purity. All ihe above are the strongest 
argtisients that the first party advanced about the adoption of what they 

About the meaning adopted by the second party, they said that the words 
of the Exalted, "three periods", or "three courses" obviously imply the 
completion of each of the three periods, for the term "period" cannot be 
applied to a part of the period, except by way of metaphor. If the periods are 
designated as the periods of purity, it is possible that the waitmg period may 
result in two periods and a part of 3 period, for according to them (the first 
party) she .recVoiis the duration in time in which she was divorced, even if 
most of it was over. If that is the case, the term "three" cmnat be applied to 
it without violation ami the term three is manifest for the completion of each 
of the periods, which cannot be unless the term "period" is applied to the 

menses she is not to take that period into her reckoning. 

So each party has equally strong arguments regarding the word "period" 
iqur') and that which satisfies the astute jurists is that the verse is unelaborated 
(and needs explanation) and the explanatory evidence should be sought from 
a different aspect. The strongest evidence adduced by those who view that the 
periods mean periods of purity is the preceding tradition of Ibn 'Umar and 
also the words of the Prophet (God's peace and blessings be upon him), 
"Order him to take her back (and wait) till she has her menses then the period 

if he likes before cohabiting with her. This is the waiting period which Allah 

that there is consensus that fla^ al-mnm takes place only in a period m which 
the divorcing husband has not cohabited with her and the words of the 
Prophet, "This is the period in which Allih has commanded you to divorce 

period is that of .purity so that the repudiation falls within the waiting period. 
It is possible that the words of the Prophet, "This is the '■iiUa", thai is, this 
is the post-divorce waiting period, imply the commencement of the '■idda so 
that the period is not split up due to a repudiation during menses. 

The strongest argumcm adduced by the second party is that ^Uda has been 
ordained for (ascertaining) the vacation of the womb and such vacation is 
decided through menitniation not through purity. It is for this reason that the 
^idii of one whose menstrual period has ceased is reckoned in days. It is. 



THE BOOK OF TALAH (DIVORCE) 



therefore, menstruation that is the basis for the Udda being reckoned in 
periods, which maltes it necessary that the "periods" be ttqse of menstruation. 
Those who maintained that the "periods" arc those of purity, argued (in 

menstruation, therefore, the (length of the) last period of menstruation has no 
significance. The stipulation is for the completion of the three periods, thus, 
the actual stipulation is for periods of purity not of menstruation. 

Both parties have lengthy arguments and the opinion of the Hanafites is 
belter from the aspect of reason, while their arguments based on transmission 
aie eijuiliy strong, or almost eqiali 

Those who maintained .that Hdda is based on the periods of "purity" did 
not dislgnse that it (-tSda) terminates with hec entering die third period of 
menstruation. Those who maintained fltat it is based on the periods of 

bleeding in the thu-d menstruation. This was al-Awza9s opinion. It is also said 
that it terminates after she takes a bath when the third period of menstruation 

Khattab, 'All and Ibn Mas'tld and, from. among tLfuqahd\ by al-ThawrJ and 
Ishaq ibn 'Ubayd. It is said that (it extends) till the time of prayer, prior to 
which she has entered the period of purity, is over. It is maintained that the 
husband has the right of reti-action even if she delays taking a bath for twenty 
years. This is related from Shurayk. It is also said that it terminates upon her 

This, then, is the position of the menstruating woman, who is having her 

in the age group where mcnstru«t,„n ,., I.k.ly and there is no suspicion about 
the cessation of menstruation due to suckline or illness, waits in .Malik's 

undergoes her Hdiia for three (furthsi ^ iring 

time, she undergoes an ^idda of three months. If she menstruates before the 
three months of the second year are o»er, she is to await the third 
menstruation. If nine months go lij brfot« she has. mensOruaMd again, she 
undergoes ^iiUa for llirec months. If she menslruates in these tlirec monllu;, 
she has fulfilled her ^Ma on the basis of menstruation and the waiting period 
IS over. Her husband has a right .to take her back a& long as she is not free to 
''^y' The narration from Mlhk as to when she begins to reckon nine months 
has dilTered. It is said that she does so from the day she is divorced, which is 



his opinion in al-Mumtl"'- lb" al-Qasim has reported from him that this tiinc 

Abu yanifa, al-Shafi«i and the majority said about the woman whose 
menstruation has ceased and she has not recently undergone a menopause, that 
she continues to await menstruation tiU she enters the age when she would 
despair of menstruation. It is then that she undergoes the '■idda for three 
months, unless she menstruates prior to this. 

IVlalik's opinion has also been related from 'Umar ibn al-Khattab and Ibn 

and Zayd. Malik's argument by way of reasoning is that the purpose of Hclda 
is to ascertain the vacation of the womb thtougk an overwhelming probability, 
bccaose wm.a ptegiant vodm may soioe'finies nrensttaate. IT this is the case 
then the of pr^naacy is sufficient 1c ascertain the vacation of the womb, 
in fact, it is definitive in indicating this. She may then undergo the ^Uda of 

the year, she is stibject to the iukm of women who menstruate. She reckons 

The majority decided according to the apparent meaning of the words of 
the Exalted, "And for such of your women as despair of mensttuatiott, if yc 
doubt, their period (of waiting) shall be three months, ioag wirii Sljose who 
have it no!. And for those with child, their period shall be till they bri.ng forth 
their burden. And whosoever keepeth his duty to Allah, He makcth his course 

who have despaired. This opinion invokes difficulty and harm. If it had been 

about the menopause. The meaning oT ^he words of the Exalted, "if ye doubt", 
refers to the (doubt about the) liukm and not to menstruation, as interpreted 
by Malik. If (the meaning of) a despairing woman is one who is certain that 

not make his opmion conform with his interpretation of the verse, since this 
(such certainty) comes only at a certain age. It is for this reason that he 
deemed the vpords of the Exalted, "if ye doubt", to refer to the ^ukm and not 
menstruation, that is, "if je are in doubt about their hukm". He then 
elaboRifed that the woman wbo iSd not menstmtte fer iiin!!-.Biotiths, though 
she was within the age-span for menstruation, should reckon her waitLng 
period by way of mouths. 
His disciples, Isma%l and Ibn Bukayr, held that the reference to doubt (in 
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^ho^ despairs is one to whom the ^km of what she has despaired of is not 
eertan- By doing this they brought their opinicMi to confmro with flic wse 
and with Malik^s view. What they did was good, for if the meaaiiig <^ d^pair 
is to be understood to imply certainty, then it is necessary that she should 
await menstruation and remain in the waiting period till she reaches the age, 

the woman whose menstruation has ceased while she is within the age-group 
in which menstruation is likely, she undergoes the waiting period on the basis 
of months. This is an analogy upon the opinion of the Zahirites, for the 

two, regarding what is prior to nine months and what is after it, is based upon 

Malik's widely known opinion about the woman whose menstruation has 
ceased because of suckling or illness is tirat she awaits menstruation, whether 
the period is short or prolonged. It k said that the sick woman's case is the 
same as one whose menstruation has ceased without a rcaswi. 

In Malik's view, the ^tdda of a woman with extended menstruation is a year 
when a distinction cannot be made between the two kinds of bleeding (the 
= " ' : J irng due to sickness). When a distinction can 

bleeding, there are two opinions from him. 

the distinction and undergo ^idda by periods. Abu ^tanlfa said that her ^idda 
is based upon periods, if she can distinguish, hut if she cannot then it is three 
ir.onths. Al-Shafi% said thai her ^idda is based upon distinction. When the 
blooJ is separated from her it will be a deep red in the days of menstruation 
and yellowish in the days of purity. If the blood discharge continues without 
distinction, she undergoes a waiting period on the basis of (the length of) her 
(previous) menstruation when she was in good health. Malik upheld the 
waiting period of a year for he deemed her to be similar to a woman who does 
not menstruate, when she is one of those who should. Al-Shafi"^T upheld that 
the woman who can identify her days of menstruation is to be subject to their 
identification, on the analogy of prayer, because of the words of the Prophet 
(God's peace and blessing be upon him) to a woman with extended 
menitruation: "Relinquish prays in the days of your (previous) periods and 
when these days are over, resame the ^erfiarmannce of pmya^ but wash away 
the blood". 

of the Prophet (God's peace and blessing be upon him) to Fatima daughter 
of l.Tubaysh, "If it is the blood of menstruation, it is dark and can be identified. 



If it is so, refrain from prayer, but if it is of the other kind, perform ablutions 
and pray for it is merely blood". It is recorded by Abu Diwud. Those who 
mamtamcd that her ^idda is to be reckoned by months when she cannot 
distinguish between the two kinds of blood, arpicd that if it is commonly 

months, because AUlh has fixed 'liWs by months upon the cessation of 

The suspecting woman, I mean, one who can sense from her body that she 
is pregnant, is to wait for the longest gestation period, but they differed about 
it. It is said in the school that it extends up to four years, while it is also held 
to be five years. The ZJhirites said that it is for nine months. There is no 
dispute, however, that the termination of the waiting period of tlie divorced 
pregnant women is at the time of dehvcry, on the basis of the words of the 
Exalted, "And for those with child their period shall be till they bring forth 



19.4.1.1.2. Category 2: The waiting period for those in bondage 
The wives who arc not free women are divided into exactly the same 
categories, that is, with respect to menstruation, despair, extended 
menstruation and those whose menses have ceased but they have not despaired 
"syct. . • . . ■ , . ^ . „ 

undergoing their monthly courses that their ^dda is two periods. DawOd and 

free women. This was also Ihn SirTn's opinion. 

The Zahirites relied upon the general implicatit.,; -i iuc oi the 

(monthly) courses",^' saying that these woman are also covered by the term 
"divorced". The majority rehed upon the restriction of this general meaning 
through pyas al-skabah. They compared (the waiting for a number of) 

halves on the basis of bondage. Thus, they reduced the Hdda of the female 

.^bout the slave-woman who has despaired of menstruation, or one who is 
a minor, MaUk and most of the jurists of Medina said that her 'liMa is diiec 
months. Al-Shjfi't, Abu Hanifa, al-Thawit, Abo Thawr and a group of jurists 
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held that her waiting period is a month and a half, being one-half of the ^idda 
of the free woman, which is based upon analogy, if we concede the restriction 
of the general meaning. It appears that Malik's opinion differed in an irregulai 
way. He adopted the general meaning once, that is, in the case of despairing 
women, while he adopted analogy in the case of menstruating women, whereas 
analogy should lead to consistent conclusions. With respect to the slave- 
woman whose menstrual cycle has ceased without a reason, the opinion is the 
same as that in the case of the free woman, but there is disagreement in this; 
so also in the case of the woman with extended menstruation. They agreed in 
the case of a slave-woman divorced prior to consummation that there is no 
waiting period for her. 

The disagreed about the case of the person who takes 'back bis wife during 
the waiting period after a revocable divorce aiid then divorces lier before 

^idda. A group of jurists said that she remains in her ^itUa following the first 
divorce, which is one opinion of al-Shafi'T. Diwnd said that she does not have 
to complete her ^idda nor does she undergo a new one. 

As a whole, according to Malik, each retraction demolishes the ^idda, even 
if there is no cohabitation, except in the case of a/-.73. Al-Shali<I said that if 
he divorces her after retraction and prior to cohabitation, she remains in her 
firil waiting period. Al-Shsfi'l's opinion is better. 

Similarly, according to Milik, a person who is unable to provide 

maintenance! if he can provide maintenance his retraction is vilid and the 
waiting period is annulled when it is a case of divorce, but if he cannot, provide 
maintenance, she remains in her first waiting period. If she marries again 

as this is achieved by merging the two waiting periods. The basis for the 
second is that ^iJda is a kind of ritual (non-rational Imkm), therefore, it must 
be renewed with each lawful cohabitation. If the slave-woman is emancipated 
during the waituig period of divorce, she continues within the waiting period 
of a slave and doe.1 not move to that of a ftse woman. Abo Hanlfa said that 
she does move to tbc waiting period of a free wtmian in a revocable: divorce, 
hat not in an irrevocable divorce. A3-Shafi% said that she moves to it in both 

The reason for disagreement is whether 'irfrfa falls under .the ehUtm of 
"larriage or under the a^tam of its dissolution. Those who maintained that it 
'dates to the aitsm of marriage said that her to» is not transferred, white 
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is transferred, as if she was emandpated while she was married and was 
divorced thereafter. In the case of those who distinguished between revocable 
and irrevocable divorces the reason is obvious. In a revocable divorce there is 

inheritance if he dies while she is undergoing the ^idda of a revocable divorce 
and then she would move to the to« for a. widow. 

This is the first section out of the two sections relating .to the study of the 
waiting period. 

19.4.1.2. Sectim 2: The Ahkam of the Wailing Period 

maintenance and residence, similarly, the pregnant woman (separated by 
divorce or death), because of the words of the Exalted, "Lodge them where 

till they bring forth their burden"." 

They disagreed about providing residence to the woman divorced 
irrevocably and also about her maintenance when she was not pregnant, into 
three opinions. First, that she has maintenance and residence, which is the 
opinion of the Kufis. Second, that there is neither residence nor maintenance 
for her, which is the opinion of .^hmad, Dawud, Abu Thawr, Ishiq and a 
group of jurists. Third, that she is eiititled to residence, but not maintenance, 
which is the opinion of Malik, al-Sh^ii^I and a group of jurists. 

The reason for tjieir 'disagreement is the conflict of different versions of the 
tradition of Fsfima hint (jays and also the conflict of the apparent meaning of 
the Book with this tradition. Those who did not assign to her residence or 

said, "My husband divorced me thrice during the period of the Messenger of 
Allah (God's peace and blessings be upon him). 1 went up to the Prophet 
(God's peace and blessings be upon him), but he neither granted me residence 
nor maintenance". This is recorded by Muslim. In some narrations it is laid 
down that the Messenger of Allah (God's peace and blessings be upon him) 
said, "Residence and maintenance are for one whose husband has a right to 
take her back". This opinion is related from M, Ibn 'Abbas and JSbir ibn 
'Abd Allah. Those who made residence obligatory for her to the exclusion of 
maintenance, argued on the basis of a version of the preceding tradition of 
Fatima related by MaUk in his al-Mmma^-, which states, "The Messenger of 



^lUh (God's peace and blessings be upon him) said, 'You are not entitled to 
claim maintenance ftqm lum' He ordered hep to imdergo her waiting period 
in Umm Maktfim's sm\ house. TMs narration does not reliptHDSh her right 
of residence and, lliere&fe, tonforras with the gcncraKty of the words of the 
Exalted, "Lodge them where ye dwell, according to your wealth and harass 
them not so as to straiten life for them"." They said that the underlying cause 
for the Prophet's command that she stay during her '■idda at Umm Maktum's 

Those who made residence as well as maintenance obligatory for her 

ffords of the Exalted, "I^dge ,them where ye dwell, according to ymx wealth 
and hjiass them not so «s to straiten lift Jbr then",'" and they upheld her 
^ght for mlintenance, as an dbligation consequential to tmisux, since it is 
the case of a revocable divorce, of pregnancy and of marriage itself. Thus, 
wherever residence becomes obhgatory in the law, maintenance becomes 
obligatory too. It is related from ^Umar that he said, "We cannot relinquish 
our Prophet's Book and his practice for the narration of a woman", intending 
thereby the words of the Exalted, "Lodge them where ye dwell, according to 



and the well-knowrt sunm. It is also said that this general meanii 
restricted by the preceding tradition of Fatiroa. The distinction he 
residence and maintenance is difficult and the basis for this difficulty 

It is essential to know that the Muslim jurists agreed that ^idju results 
three cases: divorce, death and the option gfahisd to the (married) 
woman when she is emancipated. They disagreed in the case of resc 
contracts, with the majority upholding its obligation. 
19.4.1.2.1. Case 1: Waiting period following (husband's) death 
As the discussion of the waiting period is related to the ahksm of 



waiting period of the pregnant woman and about the waiting period of the 

during the four months and ten days. Mslik said that a condition for the 
completion of her waiting period is that she have one menstrual course during 
this period, if she does not she is considered to be under the doubt of 
conception and has to undergo the entire waiting period of a pregnant woman. 
Jt is also related from him that she may ndther be. menstruating nor be under 
a doubt of conception. This is the case when her usual menstrual cycle exceeds 

months. 1 out a woman who actually finds 

herself int. . ■ , ..ts for the next menstrual course, 

but Ibn al-Cjasim has narrated from him that she is to.marry if after the '^idii 
of death she does not find herself to be pregnant. This is the opinion of tlie 
majority of the jurists of the provinces, Abu Hamfa, a]-Shafi<i and al-Thawrl. 
19.4.1.2.2. Case 2: Pregnancy and the waiting period following death 
The majority and all the jurists of the provinces said that the waiting period 
of the pregnant woman whose husband has died cxtends -up to the time she 
delivers her burden, on the basis of the words of the Exalted, *'And as for the 
conceiving women, their term shall be the deliiery of their burden"," though 



Allah (God's peace and blessings be upon him) who said to her: 'You are now 

Malik has'^related from Ibn <Abbas that her ^idda extends to the end of the 
two periods (the time of delivery and the end of the four months and ten 
days), intending thereby that it extends to the -greater of the two periods 
<whichever is later), either the (termination- of) ppegnaney or the termination 
of 'idda after death. A similar opinion is related frt)m 'All ibn AbtTsl'A (G™' 
be pleased with him). Their argument is that this is what is required by the 

to pregnant women and the verse relating to those whose husbands have died. 

When the person for whom the ama was permissible has died, she may either 
be a wife or owned through the ntilk yarjiTn (bondage) or an umm alr-reaM (a 
slave-girl who conceives from her master) or just a slave other than die mmw 



THE BOOK OF TXi^g (DIVORCE) 



About the wife, the majority said that her "-idda is on&-half that of the free 
woman on the analogy of '■idda (after divorce); The Zahirites said that her '■idda 
fg the same as that of the free woman; the same is the case, according to . them, 
of the waiting period after divorce following the general meaning (of the texts). 
^ About the ummd-walad,^ Malik, al-Shlfi% Ahmad, al-Layth, Abu Thawr 

menstruate, she is to wait for three months, during which she is entitled to 
residence. AbQ Hanlfa, his disciples and al-Thawrl said that her Hddn extends 
„p to three menstrual courses, which is the opinion of '^Ali and Ibn MaS^fld. 
A group of jurists said that her Udda is one-half the waiting period of the &ee 
woman whose husband has died, while another givup said that her wailing 
period is the same as that of the free woman, four months and ten days. 

Malik's argument is that she is not a wife so that she may undergo the '■idda 
following death, nor is she divorced so that she may wait up to three menstrual 

woIJlb and .this taices place through one menstrual course comparing her to the 
slave-woman whose master has died, about which there is no dispute. Abu 
Hantfa's argument is that the waiting period became obligatory upon her 
because she is free, she is not a wife that she may undergo the '■idda following 
death, nor is she an ama so that she may undergo the 'idda of the ama, it is, 
hat. the vacation of her womb be estabhshed through the 



therefore, necessary that.the 
'i^s of a free woman. 
Those who imposed upon 

tile practice of our Prophet, 



le (regular) 'idda following death argued or 



her case vacillates between those of the or, 
compared her 'isidd with that of the slave-w( 
comparison and wcalcr than that is its comp: 
fee woman, which is AbQ Hanlfa*B opinion. 



ot expressly m 
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; free woman. Those who 

ith the 'idda of a divorced 



19.+.2. Chapter 2: Gift of Consolation Paid to a Oivorced Woman 

Wufa) ' ■ ' ' 

The majority maintain that a gift of consolation is not obligatory for each 
woman divorced, while a group of the ^hirites said that it is obligatory for 
each woman divorced. Another group said that it is recommended^ but not 



obligatory, which was upheld by Malik. Those who considered it obligatory ij 

Hanlfa said that it is obligatory in the case of the woman divorced prior ^ 
consummation, when no dower was fixed for her. Al-Shafi'l said that it is 

prior' to consumniation. This is (also) the opinion of the majority. ""^ 
Abii HanTfa argued on the basis of the words of the Exalted, "O ye who 
believe! If ye wed believing women and divorce them before ye have touched 
them, then there is no period that ye should reckon. But content them and 
release them handsomely".** Thus, was stipulated in the absence of 

consummation. Further, Allah, the Exalted, said, "If ye divorce them before 
ye have touched them and'ye have appointed to them a portion, then (pay the) 
half of that which ye have appointed".'* This indicates that there is no 
compensation for her in the case of fixation (of dower) and divorce prior to 
consummatioa and as dovfer is not obligatory for her it is more ajjirc^irate 
Aat eqmpemtion should not be obligatory. This, xtpm nay Hfe, is conjsstiiral, 
f»r whea i3ow^ was ne longer obligatory for her, compensatioti {mu^a) was 
substituted for it, but if she or the one who possesses her marriage tie decide 
to forgo one-half dower, she is entitled to nothing more. 

Al-Shaii<I construed the commands, laid down about compensation, in the 
words of the Exalted, "Provide for them, the rich according to his means and 

meaning for every divorced' woman, except one for whom the dower is fixed 
and "is divorced prior to constimmation. 

The ?3hirites interpreted the command in its general meaning, while the 
majority thaintain that there is no compensation {mufa) for a woman separated 
through redemption {khuf)^ as she is the payer and her case is like that of the 
woman divorced prior to constl'mmation and after the fixation of dower. The 
SMSeW maintain that it is (general) law, she may take and give at the 

Mslik-intei^rete^ the command for coilipen^on to mean recommendation, 
because of the words of the Exalted at the end of the verse, "(This is) a 
boundcn duty for those who do good"," that is, the generous and the gracious 
and whatever falls under th& category of geiterosity is not obligatory. 

They disagreed whether mourning {ifydad) is obligatory for a divorced 
woman tmdergoing Hdda. Mslik said it is not. 




THE DOOK OF TXi^fl (DIVORCE) 



19.4.3. Chapter 3: Appointment of Arbitrators 

discord between the spouses, when their positions are not known, as to which 
one of the couple is right and who is wrong, because of ±e words of the 
Exalted, "And if ye fear a breach between them twain (the man and wife), 
appoint an arbiter from his folk and an arbiter from her folk. If they desire 
amendment Allah will make them of one mind. Lo! Allah is ever Knower, 
Aware".'* They agreed that the arbiters could only be from the families of the 

them, in which case someans else: is to be appointed. 

They agreed tJtM S lilf were not unanimous their decision would 

not be implemeritedand ^tej- als© agreed that their decision to maintain the 
marriage tie is to be executed without there being a specific delegation of 
powers to them by the spouses. They disputed the agreed decision of the 
arbiters to separate them, whether it would require the consent of the 
husband. Mslik and his disciples said that their decision about separation and 
union is valid without specific delegation by the spouses and without their 
consent, A]-Shafi^, Abn Hanlfa and their disciples said that they have no right 
10 scjarjte them, except when the husband delegates such authority to them. 

Tlie evidence for iMslik is what he has related from 'Ah' ibn Abl falib about 
this, when he said about arbitrators that "they have a right to cause a 
separation or a union between the spouses". The evldeoee for al-Shaii% and 
Abu Hanlfa is that as a fundamental principle, the right to divorce docs not 
belong to anyone but the husband or to one whom the husband has delepted 

Malik's disciples disagreed about the case where the arbiters repudiate 

and al-Mughlra said that it is a triple repudiation if they have pronounced it 

The principle, however, is that divorce is a right possessed by the husband, 
unless evidence lo the contrary is adduced. Al-Shafi'l and Abu HanTfa argue 
on the basis of a verdict by <Ali, when he said to the arbiters, "Do you know 

do so and if ^u decide to cause^^a separation between them you may''do sj. 
In response to this, the woman said, "I agree to abide by the Book of Allah 
and by what is in it for me and against me". The husband said, "I disagree 
about separation". <Ali said, "By ADah, you will not go tUl you ^e in the 
way in which the woman, has agreed". This was taken as his consent for 



becomes manifest. 



XX 

THE BOOK OF AL-lU^ 
(VOW OF CONTINENCE) 



The basis for this subject are the words of the Exalted, "For those who 

change their mind, lo! Allah is Forgiving, Merciful"." Al-!ts' is the swearing 
of an oath by a man that he will not have intercourse with his wife, either for 

unlimited period, over which thei« is (juristic) dispute, as will be discussed in 
what follows. 

The jurists of the provinces differed about al-tla' on a number of points. 
One of these is whether a woman is-ro he considered as divorced by the person 
taking the oath after the completion of the period of four months laid down 

Another point is whether al-Tld' comes into effect with any oath, or only 
through oaths that are considered permissible by the law (shai^). If he exercises 
continence without taking the oath, will he be considered to have taken the 
oath.^ Is the person swearing considered to be covered by al~Tla^ if he specifies 
the period of four months, or is the period to be in excess of that.' And what 
if he has not specified a period at all? Is the divorce resulting from «/-rte> 
revocable or urevocable? If he refuses to divorce or to return, is the qafi to 
divorce on his behalf? Does al-Tls' recur if he divorces her and then takes her 

have intercourse with her during the waiting period? Does the vow of 
continence by a slave give rise to the jiamc Ifukm as is applicable to a freeman? 
If he divorces her after the oompletipn of the period of i«/-rfe', is it binding 
on her to undergo a waiting period? 

These arc the issues related to al-Ild> over which disagreement among the 
fuqaka^^ of the provinces is widely known. 1 hesc issues act as the principles 



THE DISTINGUISHED JURISTS PKIMER 



20.1. Issue 1 

About their disagreement whether divorec eunies iino efTeet by the end of the 
four-month period itself, or divorce does not .take effect, in which case the 
liukm is suspended till, he returns to her or divorces her, Malik, aI-Shafi% 
Ahmad, Abil Thawr, Diwfid and al-l.ayth held that the Imkm is suspended 
till he returns to her or divorces her. This was the opinion of 'All and Ibn 
'Ulnar, though other opinions liave also been related Irom them, but this is 
the correct record. Aba Hanifa, his disciples, al-Thawrl and the Knfts 
generally held that divorce comes into efiect at the time of the completion of 
the four-month period, unless he approaches, his wife during that period. This 
was the opinion of Ibn Mas'ud and a group of the Tubfnn. 

The reason for disagreement is whether the words of the Exalted, "Then if 
they change then- mind, lo! Allah is Forgiving, Merciful'V* imply that they 
should change their minds before the completion of four months or after it. 
Those who understood them to mean before the completion of the period said 
that divorce comes into effect (upon completion of the period). According to 

upon divorce (let them remember that) Allah is Hearer, Kjiower","*' imply that 
he has not changed his mind during that period. Those who understood by the 
stipulation of return as its being effective after the end of the period said that 
the meaning of the words "if they decide upon divorce" imply "if they 
pronovince divorce with words" then "AlUh is Hearer, Knower". 

The Mahkites have four arguments reUtcd to the verse. First, that the period 
of waiting has been deemed to be the right of the husband and not that of the 
wife; it, therefore, resembles the period of delay in debts. .Second, that Allah 
has made divorce dependent upon his (the husband*s) act, while according to 

it is not attributed, to him according to the opmion of the Hanafites except as 
an infraction and it cannot be interpreted as a metaphorical use from the 
apparent meaning except with supporting evidence. The third evidence, is that 
the words of the .Exalted, "Aail tf they deride optw liisorce (letthan isBiember 
that) Alllh is Hearer, Kn»wci*',W im^ that divorc* occurs in,a wiy that it 
can be heard, throu^ words and not by the completion of tlie period. Fourth^ 
that the conjunction^' (then) in the words of the Eiialted; "then if they dange 
their mind, lol AUat is Forgiving, Merdful",'* itnplies consequential action, 
which indicates that changing, his mind (returning) is after the period. Perhaps, 
they compared this period to the period in manumissioii. 




Abo HanTfa relied in this upon the resemblance of this period wit 
period in a revocable diyorce, the period, being stipulated so that he hie 
^0 something regrettable. On rfie whole, they aampared al-jJi^ w 
lerocable diwrce and compared flie period here with ^idd^^ which is a,! 

Malik said that it {al-ils^) occurs t: _ 

said that it can only be invoked through oaths permissible under the law* iikc 
swearing by Allah or by one of His attributes. Malik relied upon the general 
meaning, that is, the general meaning implied by the words of the Exalted, 
"Those who forswear their wives must wait four months". Al-Shafi'i, on the 

both kinds of oath lead to a legal ftukm, thus, it becomes obHgatory that the 



With respect to the application of the ^ukm of al-fl^-* to the husband who gives 
up cohabitation with his wife without swearing an oath, die majority maintain 
^ ik^ ^km of t^-^a^ k net )!^)pUcable to him 's^tfcqut ^ mh. IVteBk makes 
it appficaWe if he ait«B^ to hsm Us wife by afestemion, even without 
s?«^niij^ irtie oath. The majoi^ty rallied upon the appaient itBaning, while 
M^ik craisklercd the underlying rea^n, as the i^uim has been airplied to him 
hexsBXse of piactoig continence, whether such an act has been strengthened 
5^ a :^iimg m m UKctertafcen -without it. The harm is caused in both ways. 
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1), according to them, takes place after four 



ss than four months, the perbd as 
xson taking tht oath of ai-fls^ is ( 



agrcemmt is th( 
bout the time of retu 
Che verse assigns ger 



THE DISTTNGUTSHF.D JURIST'S PRTMF.R 




The reason for their disagreement is the clash of maflafia with an apparent 
condition of al-ils^. The reason k that there is no vow of contincnee imder 
the law unless it occurs witliin the simic iiiurriagc tie, iml a renewed amiriict 
faftia- aa irrevoeabte dtvitfce). But -when we take x\m into aocount, the ten 
that was desired to be removed through al-ila^ is found to exist. It is this 
reason that Mahk applied the hukm of al-Jla'^ in the absence of the v«* When 
the meaning of al-Jla^ was to be found (in the act). 

zn.8. Issues 

majority maintain that Hdda is binding upon her. Jabir ibn Zayd said that Hdda 
is not binding upon her if she has menstruated thrice in the four-month 
period. A group of jurists adopted his opinion, which is also related from Ibn 
'Abbas. His argument is4hat Udda has been prescribed to verify the vacation 

majority's arprment is that she is a divoreecl woman' and it is net^sary that 
rfie widra^ ^iida like all (ahesr divcffced women. The re^^m fer di^reeni«ait 
is lirat HMa combines in itsdf a mafh^s as well as non-national' (Acdiencc. 
Tho^ who took into account the secured interest did not prescribe ^idda for 



aiep^ tan ■ih© vtesp 
women not men, as in the case of ^idd&. If the woman is fm, flie pearind 

is a slave, the period will be one-half. 
The analogy of al-tla^ upon If add is not good, because the haddoi the sk 

while it is more offensive when committed by a freeman. The period of c 
on the other hand, combines in it flexibility for the husband and tl 

"^Otdd be confining for the husbmid and enhaijced in its removal of hann fro 
*he wife, but the freeman too is entitled to relief and protection from harm. 



XXI 

THE BOOK OF ZIHAR 
(INJURIOUS ASSIMILATION) 



The sources for (the ahkUm of) zihlr are the Book and the sunna. In the Book, 
it is the words of the Exalted, "Those who put away their wives (by saying 

have said, (the penalty) in that case (is) the freeing of a slave before they touch 

do".'" In the smm it is the'^tradition of kliawla bint Mahk ibn Tha'laba, who 
said, "My husband, Uways ibn al-3amit, pronounced ?iA(lr against me, so I 
^eiit up to the Messenger of Allah (God's peace and blessings be upon him) 
and complained to him. The Messenger of Allah argued about the matter with 
me and said, 'Fear AUaK, for he (your husband) is the son of your uncle'. As 
soon as I left, Allah sent down the verse, 'Allah hath heard the saying of her 
that disputeth with thee (Mufcammad) concerning her husband and 
complaineth unto Alkh. And Allah heareth your colloquy. Lo! Allah is Hearer, 
Knower— {followed by the next three verses)' ".">' He (the Prophet) said, 'He 
must set free a slave'. She rephed, 'He does not have one'. He said, 'He should 
fast consecutively for two months'. She said, 'O Messenger of Allah, he is an 
old man and is not able to fast'. He said, 'Then he must feed sixty needy 
persons'. She replied, 'He does not have anything that he can give away as 
charity'. He said, 'I will support him with a load of dates'. She said, 'And I 
will support him with another'. He said, 'You have done well, go and feed 
sixty needy ones on his behalf. It is recorded by Abo Dawfld. Another 
(similar) tradition is that of Salama ibn Sakhr al-Baya(JI from the Messenger 
of Allah (God's peace and blessings be upon him). 
The discussion about the principles of ?.ihilr is dealt with in seven sections: 

in whose case pihir is effectivei what is prohibited for the person pronouncing 
?iJiir, is ifihar renewed by the renewal of marriage; is al-iUP applicable to him; 
and the discussion afUvi a^k$m, of the penance of j^ihitr. 



THE DISTINGUISHED JURIST'S PWMER 



21.1. SecHm 1: Words Used fir Zihu 

The iurists agreed that il the mm says to his wife, "You are for me like my 
nwther's back", it amounts to zihir. They disagreed when he nrentions 
another part of the body, or when he mentions the back of women, other than 
the mother, who are perpetually prohibited for him. Mahk said it is ahsr, 

amounts to ^ihar by naming any part of the body, d to 

look at. 

The reason for disagreement is the conflict of the underlying meamng with 
the Uteral interpretation. On the one hand, the mother and other prohibited 
women, as well as the backs of women and their other limbs are simihrly 
prohibited. Yet, according to the law, zikdr only applies when the words 
"back" and "mother" are used. 

"back", Abo Hanlfa and al-Shjfi'l say that his intention is to be taken into 
account, as he may mean to indicate his respect and love for her. Malik said 
that this is ^ih/lr. If the person compares his wife to a strange woman who is 
not prohibited to him perpetually, it is zjhdr according to Malik, but according 
to Ibn al-Majishan it is not. The reason for disagreement is whether the 
comparison of the wife with a prohibited woman, who is not prohibited 
perpetually, is the same as comparing her to oiie prohibited perpetually. 

21.2. Section 2: Conditions fir the Obligation of Expiation fKaffara; 

As a condition of the obHgadon of expiation, the majority maintain that it docs 
not become oWigatory without retraction. Mujahid and Tawtls deviated from 
this saying that it becomes obligatory even without retraction. The evidence for 
the majority are the words of the Exalted, "Those who put away their wives 
(by saying they are as the backs of their mothers) and afterwards would go back 
on that which they have said, (the penalty) in that case (is) the freeing of a slave 
before they touch one aiiother. Unto this they are exhorted; and Allah is 
informed of what ye do"."* This text is explicit about the relationship of 
expiation with retraction. It is also obvious by way of analogy, as (expiation in) 
^:(A(Zr resembles expiation in an oath; just as expiation becomes binding by going 
against the oath or by the resolve to go apinst it, the same is the ca.se in dhlr 
The aigument of MtijsHd and TSwOs is that it is an act lavoking the 
extreme type of expiation, it is, therefore, necessary that it should give rise lo 
it on its own and not through any additional reason, the same as the cipiation 
of homicide and the violation of a fast. They also said that it was a form of 
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jivorce during jakiliyya and it was annulled by means of expiation, which is 
the meaning of the words of the Exalted, "and afterwards would: go back on 
that which they have said". Going back here, for them, is like going back into 
the fold ^jf Islam. 

Those who uphold the stipulation of retraction in the obligation of 

from Malik about it. First, that he resolves to keep her and to have intercourse 
with her. Second, that he resolves to have intercourse with her. This is the 
correct and widely known narration from his disciples and is also the opinion 
of Abu Hanlfa and Ahrnad. The third is that retraction occurs through 
intercourse itself (irrespective of resolve) and this is the weakest of the three 
narrations, according to his disciples. Al-Shifi'i said that retraction is the act 
of retaining her. He said that when considerable time has passed in which he 
could have divorced her, but did not, he is to be assumed to have gone back 



and the Zahiritcs said th 



upon two principles. The fii 
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expiation, nor can it be the resolve to take her back for intercourse and the 
act of taking her back is present in any case. It, therefore, Temains that it is 
the resolve for intercourse and even if he has decided to take her back for 
purpose of intercourse, he still intends intercourse. It is, therefore, estabUshed 

The reliance of the Stafi'ites in considering the intention to hold on to her 
as being the intention of intercourse is on tbe point that holding on to her itself 
^afee^ inimourse nec^ssajcy. Thus, tfe^ con^dered the consequence of the 
thiBg to be the thing itself mi as^gned fhetn the same hukm. This opinion 
comes dose to the second narration (from IVKlik). Perhaps, the Shrfites argued 
that the intention of retaining her is the cause of the obligation of exjjiation and 
the obligation is removed with the removal of the intention to retain her. This 
is the case when he divorces her following ?jhar. It is for this reason thatMsIik 
was cautious in the second narration and deemed retraction the resolve to do 

text. The reHance in this is on the similarity of zthSr with an oath, that is, just 
as the expiation for the oath becomes obligatory upon breaking it, the same is 
the case here, which is qiySs al-shabah that is opposed by the text. 

Djwad went by the literal meaning of the words of the Exalted, "and 
afterwards would go back on that which they have.said".*'^ These words imply 
going back upon the -word itself. According to Aha. IJaittfit it is g«ng iack to 
the jShtli^rya practice of ^ilmr after coming into the fold of Islam, in accordance 
with what has preceded about their practice of $ih4r in jahiliyya, while 
according to Malik and al-Sh5fi'i it is the underlying meaning of the words 

The reason for disagreement, on the whole, is the conflict of the literal with 

deemed retraction to be the resolve for intercourse, or of retaining her 
. • i.i .1 nr. ! 'Thf- to". -", • of the letter llm in the words of the Exalted, 
■x\d afterwards would go back on that which 
to mean the same as the preposition ft to be 

those who considered the literal meaning deemed going back to be the 
repetition of the word and as going back a second time, which is second with 
respect to the first that was iajahiliyja (that is, doing the same thing as was 
done in jshUQiyti). For those who interpreted it to be either of these two 
racanings, it is- proper for thcnt to helieve that expiation becomes obligatory 
with the act of fiHr itself, as was understood by Mujahid, unless an implied 
word is assumed, whidi is the intention of keeping her. 



r 
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Here, then, we have three opinions: that 
(epctitibn of the words, or it should be the int 
^jy be the retraction that was in Islam. These 
third are divided m two ways. First, that an in 



I becomes obligatory by the act of ^ksr itself, 
s topic thsf differed about cases. The irat anses when he dSvorees hei 
)rming an intentiijn irf Wepin? her, or when the wotiBn dies (Wia* 
Kc oUiged to make expiation? The majority of the jurists maintaill that 



Has is a deviation -opposing the text. Allah knows best. 

21.J. Seaim 3r Penmt im Wkm Cmc ?ih3r B ^eclme 
They agreed about the effectiveness of silmr in the case of a wife who is in 
the protection of the husband, but they differed in the case of ^j'Aa/* related to 
a slave-woman and about one not under protection. Similarly, they disagreed 
about :^har of a woman against a man. 

About ^har- related to a slave-woman, Malik, al-Thawri and a group of jurists 
said that the consequences of ^har in her case are the same as those in the case 
of a wife who is a free woman. Same is the case of a mudabbara, or that of an 
tttm al-wahd. Al-Shafi'l, Abu Hanlfa, Ahmad and -'Ibn ThawT said that fihar 

as a concubine, then, his ^thar is applicable to her, otherwise it amounts to an 
oadl and there is expiation of an oath in it. 'Ata' said that his ?iter is effective 
(in .her ease), but there is one-half the amount «f expiation in it. 

The evidence of those who give ef&ct to pMt in the case of a slave-girl is 
faind ia the general ^ptotta of die wokIs of the Exalted, "Those who put 
a^y their women (by saying Jiiey are as their motbers)",^*^ as slaves ai^ 
^niong these women. The argument of those Tsho do not consider $ihilT in her 
ease to be effective is based on their agreement that the word in the 
words of the Exaltedy "Those who forswear their wives must wait four 
morrths",^tl applied to wives; similarly^ the word ms^ in the verse of ^»Mf, 



The reason for disagreement is the conflict of qiyas alshabah with the general 
meaning, that is, the comparison of fihar with al-rll' and the general meaning 
of the word rtw<z', 1 mean, the general meaning imphes the inclusion of the 
slave-women in zihar and the comparison with al-fll' implies their exclusion 

the woman be in the protection of the person swearing against her is 'that it 
is not a condition and one who identifies a particular woman and' proqliims 
Zihsr agamst her upon the condition of future nrarriage has made ^k^f 
effective against her. Similarly, when he does not identify a particular woman 
and says that any woman he may marry is like his mother's back for him. This 
is contrary to the rule in divorce. Abo Hanlfa, al-Thawri and al-AwzJ<i went 
by Mahk's opinion. Others said that ?i*or does not operate, except in that 
which is owned by a man. Among those who held this opinion are al-Shsii'i, 
Abo Thawr and DawQd. One group made a distinction saying that if he 

"Any woman that 1 will marry is for me like my mother's back". If he^nslife 

al-Hasan ibn Hayy. 

ThjE CTideoce of the first group are the words of the Exahed, "Abide by 
TaJHr »ffeeKieatS"i as this is an agreement with the condition of ownership and 

the behevers have to abide by their conditions, which is 'Umar's vic\f. Al- 
ShJfA's argument is based on the tradition of 'Amr ibn Shu'ayb from his 
father from his grandfather "that the Prophet (God's peace and blessings be 

except in what is owned, no sale except in what is owned and no performance 
of a Yow except in what is owned' ". It is recorded by Abtt Dawud and al- 
TirmidhL Another argument is that ^ihdr resembles divorce, which is the 
opinion of Ibn %bb3s. 

Those who made a distniction between generalization, and specification held 
that categorical statements in phsr lead to harm and AOsh, -the Exalted, has 
said, "He hath chosen you and hath not laid down for you in religion any 

Within this topic they also disagreed over whether a woman can also 
proclaim i^ihar against a man. There are three opinions of the jurists about it. 
The best known is that there can be no -fihSr initialed by her, which is the 
opinion of Malik and al-Shafi'r. Second, that she will be liable to expiation for 
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oath. Third, that she is liable for the expiation oi?,thilr. The reliance of the 
majority 's upon the similarity between. ^"Ajf and divorce. Those who made it 
eflective in her case held ^'fiiJr to be similar tx) an mth... Thxtm wlio made a 
ijjstinction, did so as they held that the minimum obligation for ^her in this is 
the expiation of an oath, which is weak. The reason for disagreement is the 
conflict of similarities in this concept. 

21.4. Section 4: Prohibitions for the Person Pronouncing Zihar 
They agreed that sexual intercourse (with penetration) is prohibited to the 
person pronouncing ^it^Sr, but they disagreed about what is less than sexual 
intercourse, like fondling, playing with the sexual organs and looking at the 
woman with lust. Malik held that sexual intercourse Mid all kinds of sexual 
gratification that is less than intercourse, like playing with the sexual organs, 
fondling, kissing and looking with lust at parts of the body other than the face, 
hands and forearms is prohibited. This was also the opinion of AbQ ^anifa, 
though he considered only the looking at genitals as r^reheasible. Al-Shafi^ 

witfi penetration is prohibited and n<« the othw- ^S, wMeh was als© the 
opinion of al-Thawit, Afemad and a group of jurists. 

Malik's evidence is in the words of the Exalted, "before they touch one 
another".'^^ The apparent meaning of touching implies physical contact and 
what is more than that. In addition it {^iihar) is a word by which she becomes 

Shafi'^r's opinion is that touching here is a figurative use alluding to sexual 

which is a metaphorical meaning. As they agreed that it indicates intercourse, 
the metaphorical implication is negated, for a word cannot imply two things 
at the same time, the actual and the metaphorical. 

I would say: For those who hold that the equivocal word has a generd 
implication, it is possible for a word to indicate two meanings at tine game 
time, that is, actual and metaphorical, though it is not nOTrr^I in the Arab 
us^e. It is for this reason that an opinion based upon it is considered weak. 
Iff however, it is known^ that the kw has used it in thK way^ it would h« 
permitted. In addition to this piUr rraembles St-m{ it is, therefore, necessary 
acecirdirig to tliem that it be confined to ffixual mtercourse. 
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21.5. Seition S: Renewal o/Zihar mth the Renewal of Marriage? 

There is disagreement about the recurrence of zihMr after divorce, that is, if 

zihar come into force again, so that he cannot touch her till he retracts it? 
Malik said that if he divorces her less than three times and thereafter takes 
her back during the waiting period or after it, he is to offer expiation. Al- 
Shafi'l said that if he takes her back during the '■idia, he is liable for expiation, 
but if he takes her back in a time other than the waiting period he is not liable 
for expiation. There is another opinion from him identical to Malik's opinion. 
Muhammad ibn al-Hasan said that jiisc recurs whether he marries her after 

takes the woman back, is the earlier oath still in force to his detriment? 

The reason for disagreement is whether divorce eliminates all the ahkltm of 
the marriage bond and annuls them. Some jurists were of the opinion that the 
irrevocable divorce, resulting from a triple-repudiation annuls them, but a 
divorce that is less than that dues not. There arc also others who believe that 
iiu form of divoicc annuls those ahham and I think it is the Zahirites who 
maintain that all forms of divorce annul such ahUm. 

21.6. Section 6: The Operation o/al-Ila' in ZiMr 

Does al-Tla'' become operative in jiAdr if he persists in his injurious act.' This 
occurs when he does not retract when he is capable of doing so. There is 
disagreement in this too. Abu Hanlfa and Al-Shafi'l said that the two separate 
Mm cannot be. combined, as the. bthn of fihsr is different from the hukm 
of »/'-Ef#Vlt is the same for them w^hether bisect entails an injurious intention. 
This was also the opinion of a]-Awza^J, Ahmad and a group of jurists. Malik 

is to inflict harm. AI-ThawrT said that al-Jld' is enforced in zihar in which case 
she becomes divorced from him irrevocably on the termination of the period 

There are, thus, three opinions. First, that al-lld' can be imposed upon 
^hur without qualifications. Second, it cannot be enforced at all. Third, that 
it can be enforced in case of an intention to harm, but not in its absence. The 

meaning said that the two caimot be combined, while those who regarded the 
underlying reason said that they can be combined wheii the intention is 10 
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;n do single and multiple ex 



fasting (is obligatory) and if he cann. 
persons. This applies to the freeman. They disagreed about the slave whether 
he can offer expiation through manumission or feeding, after they had agreed 

Thaw and Dawud permitted the slave to manumit a slave if he was authorized' 
by his master to do so, but all the other jurists disallowed this. Malik 
permitted him feeding when he fed them with the consent of his master, but 
Abo yanl& and al-Shafi'l did not allow this. The reason for disagreement in 
this issue arises from their dispute whether the slaw; can own (property) under 

Hisir fisagreBaetit about the ■wlJdating eonifittons InelddeB the dispute 
over the clftct of ititcicoarsc if it AouE tite place durii^ the fastiag af two 
months, whether he has to start the fast all over again, not counting the days 
he Upt the i-mist before the incident. Malik and .^bD (.iantta said that he would 
have to renew the fasting, but he (AbO Hanifa) did stipulate intentionaj 

intention and forgetfulness, while al-Shafi'l said that he would not renew 



or an oath and the condition laid down for the expi 
: should be performed before cohabitation. Those 
iition said that he should renew the fasts, but those 
Expiation for an oath said that he is not to totew fas 
an oath eliminates the effect of violation, by agreei 

lave to be set free be fbeliever. Malik and al-ShSfi% 
on of validity. Aba Hamfa said that fulfilinent ca 



e argument of the first party is that the purpose of emancij 
ig the pleasure of Allah, it is, therefore, obligatory that tl 
im; the basis being the emancipation in the case of homicii 



argued, however, that this is not a case of analogy, but of inteipceting an 
absolute term as restricted. Restriction of the slave with the qualification of 

rendered. absolute here. It follows that this should also be restricted. Yet, there 

The argument of the Hanafites is based upon the apparent genera] 
implication and according to them there is no clash between the absolute and 

their existing meanings, in their view. 

Their disagreement also includes the issue whether the slave being 
eaiasGipated should be free of .defects. And what are those defects the absence 
sf hW* is stipulaed? The najority maintain that defects adversely affect the 
•«Hdity (Bf the ftrififcuiait «() manumission. A group of jurists, however, 

based upon its similarity with ('J<0 sacrifices and vows, all of which seek the 
pleasure of Allah. The argument of the other party is based upon the 

Those who maintained that defects are effective in preventing the vaUdity 
(of expiation) fclfilinent, disagrsed about the kind of defect that is to be lakea 
mt« aceoant tot tfte |r«$eia3e at absence of validity. There is no disagreemeflt 
among them Ad. (total) blindness or the loss of both hands or feet preclude 
vaHdity, but they differed about lesser defects. Is the lack of one hand 
permitted? Aba Hanlfa permitted it, but Malik and al-Shsfl'l did not. About 
the loss of one eye, Malik said that it is not permitted, while ^Ahd al-Malik 
said that.it is. Expiation (by eniancipation) of a slave with slitted ears is" not 
valid in MaUk's view, while the disciples of al-Shlfi'i said that it is. There is 
dispute about the deaf slave in Malik's school; it is said that it is valid, while 
it is said that it is not. Emancipation of a dumb slave (for expiation) is not 
vahd in Malik's opinion, whUe there are two opinions about him in al-Shafi'l's 
school. The (emancipation of the) insane slave will not lead to validity. About 
the castrated slave, Ibn al-Q|sim said that it did not appeal to him, while 
others said that it is not valid, but al-Shafi'i held that it is. The emancipation 
of a minor is permitted (for this purpose) accordiilg to the majority" of the 
jurists of the provinces, while its insufficiency is related from some of the 
earlier jurists. Slight limping Ajes not iSta validity, accotding to the school 
(Malik's), but obvious- lameness does. The reason for disagreement is their 
dispute over the extent of the defect that is effective in this iilual obligation. 
It has no teis in the law, except (the inatogy .upon) sacrificiil animals. 



jointly owned, or one who is partly free, as in the case of kitalra and tadbTr, 
because of the words of the Exalted, "the freeing of a slave", for. setting free 

like kimia, it would amount to completion not emancipation. Similarly, in the 
case of partnership, as part of a slave is not a (full) slave. Abu Hanifa said that 
if the mukmab has made part of the payment of kitaba, it is not permitted, but 
when he has not paid it is. 
They disagreed whether it is valid for him to emancipate a mudahiara. 

annot undo"Al^hsfi<i said that it is valid. According to Mllik, it is not 

slave with a period of delay. The reason is that the contract of an amra al- 
mlad is stronger than the contracts of kioba and tadbfr. The evidence is that 
these can be revoked; the contract of kiiaba because of the inability to pay the 
instabnents and tadblr when the value exceeds a. third of the estate: The 
contract of etnandpation wirh a period, however, is in agreement in which the 
period cannot be curtailed: 
Milik and al-Shafi<T differed with Abu Hanifa on the sufficiency of a slave 

his father has become his slave). Malik and al-Shafi'l said that it is not valid, 
while Abu Hanifa said that if he resolves to set him free on account of ?iter 
it is valid. Abu HanTfa compared this to the case of the slave whose 
emancipation is not obligatory, as in both types of slave it is not obhgatory 
upon him to buy them and to pay their value with the object of emancipation, 
thus, if he intends expiation thereby it is permitted. The Milikites and 
ShafiStes held that if he buys someone whose emancipation is obligatory upon 
him without regard' for his intention to emancipate him, it is not valid. Aba 
Hanifa held the mtention to buy to be a substitute for the intention to 

itself In both cases he is designated an cmindpator by choice, but in one he 
is emancipating through, a primary choice, while in the second he is 
emancipating through a consequence of the choice and it is as. if he has 
emancipated through a secondary choice. The buyer (intending expiation) 
exercises the primary choice, while in the other case it is the opposite. Malik 
and aI-Shili<I differed about the person who is emancipating one-half of two 
slaves, Malik said that this is not permitted, while al-Shafi'i said that it is, for 
it amounts to one slave. Malik held on to the apparent meaning of the term. 

I'his is their disagreement about the conditions of emancipated slaves. 

In the stipulation of feeding, they disagreed about the amount of food that 
^'ould be sufficient in the case of each of the sixty needy persons who have 
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)V the Prophet and that is 



This, then, is their disagreement about the conditions of validity of 
oVligatiajis arising out of this, form of expiation. 

In theit aiw^eemetit ibtm its multiplictfy and unity (of several), or 
the points of disagreement is that if he pronounces ^ihar with a si 

sufficient, or will heliave to offer expiation according to the number of wc 
involvedr According to Malik a single expiation will be sufficient, -v 
according to al-Shafi'i and Abu Hanifa the number of expiations must con; 
with the number of women denounced through zihsr; if they are two h( 
to. offer two expiations, if they arc three he offers three and if they are i 
he offers more. Those who considered it similar to divorce 
obligatory for ea€^ wociaiij but those who considered it ^tnilar Eo al-^k^ 
considasd one expiatiotr to be safHcient. Tl« resemblance with sl-0' is 

has pronounced ph3r} Malik said that he is liable for a single expiation, except 
when he pronounces ?ikllr then retracts from it and then pronounces it again, 
in which case he is hable for expiation a second time. This was also upheld 
by al-Awza'i, Ahmad and Ishlq. Abu Hanifa and al-Shafi'i said that there is 
to be expiation for each ^thar. When this takes place in a single session, there 
is no dispute in Mahk's school that there is a single expiation for it. Abu 
Hanifa said that this depends upmn his intention, if his purpose was emphasis 

as he intended and he will be liable for expiation according to the number of 
pronouncements of zihur. Yabya ibn Sa^d said that expiation becomes binding 

The reason far this disagreement is that single .gaftilri in astua.1 fact, occurs 
through a single pronouncement for a single woman and at one time. Two 
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The discussion in ihu 


■ book, after the explanation of the c 


>bligation of Ihn, 


extends over five secti 


ons. The first section is about the ki 


nds of complainls 


giving rise to^it and 


their conditions. The second sect 






recators. Third is about the descriptic 


in of If an. Fourth 


is about the refusal of 


■ either of them (the spouses) to take 


the oath. Fifth is 




sary for the completion of If-Sn. 




The source for the 


legitimacy of l^an in the Book arc 


the words of the 


Exalted, "As for thoa 






themselves; let the test 




inies (swearing) by 


AlUh that he is of th 


ose who speak the truth; and yet a I 


lifth, invoking the 



curse of Allah on him of those who Ue. And it shall avert the punishment fiDin 
her if she bear witness before AlUh four times that the thing he saith is indeed 
false and a fifth (time) that the ivrath of Allah be upon her if be .speakctb the 
truth"."* The sunna is found ill -what was related by Malik and other recorders 
of the saftlh traditions about the tradition of 'Uwajmir al-^Ajalanl "when he 

'O 'Asim; what do you thfnk about the man who finds another man with his 
wife. Should he kill him, so that he may be executed himscll? What is he to 
do? Ask the Messenger of Allah (Gr>d's peace and blessings be upon him) 
about ^this, O 'Asim'. 'Ajim asked the Messenger of Allah (God's peace and 
blessings be upon him) about it and when he returned tu bis people, 'Uwaymir 
came up and said, 'O 'Asim, what did the Messenger of Allah (God's peace 
and blessings be upon him) tell you'. lie said, 'You have not brought me 
something good (he said). The Messenger of Allah looked down upon the issue 
I asked him about'. He said, 'By AlUh, I will not stop till I have asked him 
about it'. He set off till he came up to the Messenger of Allah (God's peace 
and blessings be upon him) when he was in the midst of people. He said, '0 
Mcsseiiger of Alkh, what do you think about the man who finds another man 

is he tn dor' The .Messenger of Allah (God's peace and blessings be upon him) 
said, 'The Qur'an has been revealed about you and your wife, so go and bring 

QuAn 24 : 8-9 
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her here' ". Sahl says tha "They underwent the Ifun procedure; when I was 
junong the pcnple with the Messenger of Allah (Gud's peace and blessings be 
upon him). When they had completed the procedure, 'Uwaymir said, 'I would 
be King against her, O Messenger of Allah, if I retain her' ". He then divorced 
her'thticc, before the Messenger of Allih had ordered him to do so. Milik 
related from Ibn Shihib the report that this has continued [siiKe then) to be 
the sunna for the imprecators. Similarly, by way of a rational evidence, as 
marriage is the basis for the association of paternity, thete was a iieed fbt the 
people to have a method by which they could ncgatt: it when they had 
established corruption in it. This method is If an. 

Thus, Ifdn is a kukm estabhshed by the Book, sunna, qiyas and iimlf-. I do 
not know of any dispute about this. This, then, is the discussion about the 

22 .1. Section 1: Kinds of Complaints Leading to Li'in and their Conditions 
The complaints that can give rise to Ifsn are of two types: first is the 
complaint of zina and second, the denial {of paternity) of the foetus. The 
complaint of zina may be based upon testimony, that is, he (the husband) 
alleges that he saw her committing 2i«a, or it may be a general complaint. If 
he denies the (paternity oO the embryo, he may also be denying it absolutely 
or may allege that he did not approach her after she was free of menstruation. 
These are four simple cases and all the other complaints are structured upon 

he may acknowledge the paternity of the foetus and accuse her of ztnu. 

There is no dispute about the validity of If an after the accusation of ziits 
ifidtfi, when h« «Itos that he -mtaemd k. The Malikites said that this is 
possible ifhe claims that he did not have intercourse with her afterwards. The 
majority, that is,' al-Sh»fi<i, Abu Hanlfa, al-Thawri, Ahmad, Djwud and 
others, permit the operation oflfan by qadhf alone. The widely known opinion 
from Malik is that If In does not arise from the complaint of jai*/ alone. Ibn 
al-Qasim said that it is permitted and it is also another narration from Malik. 

The argument of the majority is based upon the general meaning of the 
words of the Exalted, "As for those who accuse their wives but have no 
witnesses except themselves; let the testimony of one of them be four 
testimonies (swearing) by Allah that he is of those who speak the truth". Zinl 

the obligation of the hadd of qadhf. Malik's argument is based on the apparent 
meaning of the traditions, relevant to this issue. Among these is die tradition 
of (Sahl ibn) Sa'd, "What do you think of the man who finds another man 
»ith his wife and the tradition of Ibn 'Abbas, which says, "He came up 
to the Messenger of Allah (God's peace and blessings be tipon him) and said', 
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'By Allah, O Messenger of AlUh, I saw it with my own eyes and heard it with 
my own ears'. The Messenger of Allah dishked what he reported and then the 
verse, 'As for those who accuse their wives was revealed". Further, the 
complaint itself is a kind of evidence like testimony. 

Within this issue is a case about which Malik's opinion diiftred. It is a case 
where she is found to be pregnant after the complaint of l^m and there are two 
opmions about it from Malik, First, thsx the a^ciatifln ef the fijetus' with hiin 
is disca-ded-. Second, tha< »t {the paiermty of the foctu^ k associated with him. 

They igreed, as far as I knaw, that a ccindjtio^i for the complaint of zm 
giving rise to where the act has been witnessed, is that the wife still be 
in his protection. They disagreed about the person who makes a complaint of 

between them. Malik, aI-Shafi% al-Awza^T and 'a group of iurists said that^;,% 
proceedings may be instituted, while Abu Hamfa said that there is to be no 

hadd in this case. Makhul, al-tlakam and Qatada said that he is to be awarded 
hadd, but there is no Ihn. 

If he denies paternity of the embryo, then, as we have said the case has 
two aspects. First, he may claim that he had avoided her since her menses 
and did not have intercourse with her after that, there is no dispute in this 
case. Malik's opinion differed about the nature of uoW (assuring the 
vacation of the womb). He said once that this is through (avoiding her for a 
duration of) three menstrual periods, but at another time he said it is through 
one. The well-known opinion of Malik about absolute denial is that Ifdii is 
not necessary for it; he was opposed in this by al-Shafi'l, Ahmad and Dawod, 

when blood can be noticed. '^Abd al-Wahhab has related ftom die disciples of 
al-Shafi% that an absolute denial of paternity is not permitted withaut 

They disagreed in this topic about a sub-issue, which is the time of denying 
IMtetoity of the mfec^. The msjority said that he should deny it while she 
i$ still pregnane. MSIik further stipulated that if he docs not deny whik the 
pregnancy continues, he cannot deny it later through the process of l^dn. Al- 

judge granted him the opportunity to invoke I^dn, but he did not do so, he is 
not entitled to deny paternity through If-an after birth. Abu Hanlfa said that 
paternity of the child is not to be denied till birth. 

MaUk's argument and the argument of those who held the same opinion, is 
based, upon mutammr traditions, like the traditions of Ibn ^Abbas, Ibn Mas%d, 
Anas and Sahl ibn Sa'd "that the Prophet (God's peace and blessings be upon 
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for he relies upon the general meaning of the words of the Prophet, ^al-mlad 
lil-firish"™ and the woman in this case is assodated with him through a 
conjugal relationship. It was as if he considered this not to be subject to 
rationalization. This is something that is weak. 

she committed zinS, but he acknowledges paternity of the embryo, then, there 
arc three narrations from Malik, First, that he is lo be awarded IfatuI (for 
tad/ifi, the chUd is attributed lo him and he cannot ittvoke /i%n. Second, that 
he is to invoke if an and deny paternity. Third, that the tliild is attributed tn 
htm, but he is to invoke If an in order to avoid the ^add penalty. The reason 

They disagreed in this topic about another issue. If testimony about zml 
has been rendered, is he to invoke If^an too? Abu Hanlfa and DawOd said that 
he does not invoke If an, as Ifun is a substitute for witnesses, because of ths 
words of the Exalted, "As for those who accuse their wives but have no 

If tin as the wimesscs have no affect upon the denial of paternity. 

22.2. Saturn 2: The QuaUficatims of the Imprecatm 

About the qualifications of the imprecators, a group of jurists said that Ifm is 
permissible between spouses, whether they are free or slave, or when one of 

or are virtuous, or when one of them is such and when they are Muslims or 
when the husband is a Muslim and the wife a kiiaiiyya. There is no Ifm 

Among those who held this opinfon are^Malik and al-Shsfi'l, while Abu Hanifa 
and his disciples said that If an is only possible between free, '■adl, Muslims. 

The argument of the first group is based upon the general meaning of Ih? 

witnesses except themselves", and the verse did not add any condition to this. 
The reliance of the Hanafites is on the argument that I fan is testimony, so the 
conditions of testimony are to be stipulated for IfSa and Al&h too has called 
them witnesses, "let the testimony fif one of tfaem be fottr testitnoni© 
(swearing) by AUih that lie is of those who speak the truth". They also say 
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tbat h^^n is only possible between persons who can be liable for qadhf that may 



They agreed that the slave is not subjected to fiadd because of his gadhf; 
similarly the disbeUever. They compared a person qualified for If an to one 
who may be Uable for the liadd of ^adhf, as !fM has been ordained for the 
evasion of I/add along with the denial of descent. Perhaps, they argued on the 
basis of what is related by 'Amr ibn Shu'ayb from his father from his 
grandfather that the Messenger of Allah (God's peace and blessings be upon 
dim) said, "There is no h^M between four persons: two slaves and two 
disbelievers". The majority maintain that it (Ifun) is like an oath, even though 

Exalted, "When the hypocr ^ ■ id), they say: We 

thou art indeed His messenger and Allah beareth witness that the Hypocrites 
are speikii^ falsely",'" followed by, "They make their oaths a pretext so th»t 
they may turn (imsn) from the way of Albh".''* 

They iWfwl ''•oot the wlidity of tl» If-nn of the blind, but disagreei about 
that of the dumb. Malik and al-Shafl% said that the deaf can bvote An, if 
their gestures are comprehensible. Abu HanTfa said that they cannot invoke 
Iftn as they are not a qualified witnesses. They agreed tmanimously that 
among the cooditjons are sai?ity and ..the attsunmciit of the age of majority 

22.3. SeciiM 3: The Procedure ofVha 

The descriptaliis of Zt^fftr, given by titc majorilyj are ah^tost sinrilar. and there 
is not much diflferettce, becatise of the obirious implftaticBis of the vSrae. 

The husband takes an oath swearing four times by Allah that he saw her 
committing unlawful intercourse and the child that she carries is not because 

tmilnisvrcars the fifth invoking the wrath of Allah (in case she is lying). 



the basis being the number of testimonies. They agreed that a condition 
" its vaUdity is that it (/iVn) should be invoked under orders from the judge. 



come to exist between them. 



AU this is agreed upon. Some 

the attributes of Allih for "by Al 
the substitutions is permitted, bul 
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22.4. Section 4: Refusal to Take the Oath and Retraction 
If the husband refuses to take the oath, the majority maititain that he.h to he 
subjected to taS, Aba Ifya€t srfd that he is not to be subjected w bat 
is to be coafined (imjsisoaed); 

The basis for the majority opinion is -the general implication of the words 
of the Exalted, "And those who accuse honourable women but bring not four 
witnesses, scourge them (with) eighty stripes and ne^er (afterwards) accept 
their testimony— They indeed are evil doers". This is general with respect to 

and does not have four witnesses, I mean, that he should be awarded the hadd. 
They also reUed on the traditions of Ibn 'Umar and others about the incident 
of al-'Ajalanl and the words he said to the Prophet (God's peace and blessings 
be upon him) "If 1 kill him I would be killed, if I speak out 1 will be whipped 
and if I remain silent I will do so with anger". 

The other party argued that the verse of ItHn does not include his liability 

addition to the text; an addition for them amounts to abrogation and an 
abrogation is not possible through analogy or through individual narrations. 
They added that if hadd is imposed there is no utility m nor will it have 
any effect in its avoidance, as is an oalh that does nut waive the hadd m 
the case of a stranger, so also in the case of the husband. 

The truth, however, is that If an is a special oalh, which makes it necessary 
that it have a special hukm. Further,. it is stated in the test about th^ wtomao 
that the oath will avert the tornwnt ftttiik hef. The tjarati^ js what Is this 
torment that will be waived because of the oath? 

The equivocality that is found in the term torihent also led them to differ 
about the consequences for her if she refused to swear. Al-Shafi=I, Mjlik, 
Ahmad and the majority said that she is to be subjected to hadd and her hadd 
is stoning to death if he has had intercourse with her and she fulfils the 
conditions of ihdn. If he has not had intercourse with her she is to be 
subjected to stripes. Abu Hanlfa said that if she refuses she is Uable for 
confinement till she invokes H^m. His evidence is the words of the Prophet 
[God's peace and blessiitgs be 'upon him), "'The shedding pf a Muslim's blood 
does not become permissible, except for three reasons: zins after ih^^ff, 
disbelief after faith; and the taking oS a life without cause for retaliation". In 
addition to thiSi the spilling of blood because of i^fiisal to sxsear is an act that 
is rejected by the principles. If a large, number of jmists do not impose a 
financial liability because of a refusal to swear, it appears appropriate that they 
should not spill blood because of such refusal. OJi the whole, the basis in the 



law for the rule for spilling blood is that it should not be shed except through 
legally admissible testimony or by confession. It must not be that this rule is 
restricted by nteans of an equivocal term. Abtl IJanrfa in.this issue is closer to 
the truth, God wUlSng. Abo al-Ma'sll, in his book al-Burkm, has 
jcknowledged the strength of Aba- IJanTfa's reasoning in this issue and he MS 

iif own or by theVcree of the judge, which we wilfdiscuss later. Malik, al- 
ShSfi'l, alTThawri, Dawud, Ahmad and the majority of the jurists of the 
provinces said that they cannot be together agam, ever, even when he declares 
himself to be a bar. Abu Hanlfa and a group of jurists said that if he declares 
himself to be a bar and is awarded the hadd, he may propose to her along with 
the others. Other jurists said that'his wfe is to be retiuned to him. 

The argumeni of ite first party Js teed «n 4e w<rts of the Prophet {God's 
peace and blessings be upon hntt), "You have no means of attainiBg her". The 

for prohibition. The argument of the second party is that he has called himself 
a liar, therefore, the kukm of ifan stands annulled. Just as the child is 
associated with him, in the same way his wife is to be returned to him. The 

verification of the veracity of one of them, along with the certainty that one 
of them is a liar, As soon as this is estabhshed, the prohibition stands removed. 

22.5. Seaim S: (iifism Nasmirp fit the Compkam oflikn 

The jmists differed about the consequences of If-Sn aa a number of issues. 

Does it become obhgatory due to tfan itself, or through the decree of the 
judge? If separation does occur, is it divorce or rescission? 

caused a separation between them. Ibn ShihJb said, as reported from him by 
Malik, that this has not ceased to Be the mnna for the imprecators. Further, 
because of the words of the Prophet (God's peace and blcssmgs be upon hun), 
"You have no means of attaining her". 'Uthman al-Batn and a group of jurists 
from Basra said that If an is not followed by separation. They argued that this 
is a ^ukm that is not included in the verse of iHn, nor is it explicit in the 
traditions. In the best-known tradition, the person divorced her in front of the 
Prophet and he (the Prophet) did not disapprove it. In addition to this, Ifdn 
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has been ordained for waiving the ^add of qadhf and it does not obUgaie 

The argument of the majority is that mutual discord, hate and confrontation 
with similar testimony and a violation of the hmits set by Allah has occurred 
between them, which makes it necessary that they should never come togeUier 
again, ever. This is so as marriage is structured upon love and compassion, 
while these two are devoid of it completely. The least that can be said is that 
their penalty should be separation. On the whole, the evil that exists between 
them is of an extreme form. 

About the time of separation, Malik, al-Layth and a group of jurists said 
that it comes into effect when both are done with imprecation. Al-Shafi% said 
that as the husband finishes his imprecation separation comes into effect. Aba 
Hanifa said that it does not come into effect, except by the decree of the judge, 
which was also upheld by al-ThawH and Ahmad. Malik's argument against al- 
Shafi'l is based upon the tradition of Ibn 'Umar, who said that "the Messenger 

with Allah, as one of you Is a liar. And you (the husband) do noi have anj 
means of attaining her' and also the report chat he- did not order separatiou 
between them, until the completion of Ifsti proceedings. Al-Shafi'l's argument 
is that her imprecation causes only the hadd to be waived from her and it is 

necessary that if the hUn is effective in separation, the man's If an should be 
deemed equivalent to a divorce. Their joint argument against Aba Hanrfa is 
that the Prophet (God's peace and blessings be upon him) informed the 

imprecation, which indicates that it is If an that is the cause of separation. Abu 

against them, with the decree and the order of the Prophet (God's peace and 

He, therefore, held that his (the judge's) Ifukm is a condition for the 
occurrence of separation, just as his (tukm is essential fer the validity of ifm. 

The reason for disagreement between those who held tJat it is beeatse of 
it {the kutm) that separation occurs and between those who do not hold it to 
be so, is that the separation caused by the Prophet (God's peace and blessings 
he upon him) is not manifest in the well-known tradition as the man took 

that there is no prohibition m the law that can become perpetual, that is, one 
agreed upon. Those who imposed this principle upon the meaning, because of 
the likelihood that such meaning negates the obl^ion of scparatioH, did not 
hold separation to be obligatiwy (through Ifm), The disagreemei^t between 
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those who stipulate the decree of the judge and those who do not is based 
upon the vacillation of this iiukm between those ahkam for whose validity the 
te»« of the judge is stipulated and those for which it is not. 
iXim fourth issue, which irises if we say that separation does arise through 

orT'divorce? Those who uphold separation (through differed about this. 
Mslik and al-Shafi'l said that it is rescission, while Abo ilamli said that it is 
an irrevocable divorce. Malik's argument depends upon the perpetuity of the 
prohibition and, therefore, the woman cranes to tesoable those in the 

^ Aba Uanifa, on the other tad, held iliat it fcsembled divoreci on the 



XXIII 

THE BOOK OF IHDAD ^MOURNING) 



obligatory for free Muslim women during the waiting period foEowing death 
(of their husbands). They disagreed in the cases of the other wives, and also 
regarding the kinds of '■idda other than the '■idda foUowing death, and also 

Malik said that mourning is necessary for the women who are Muslim or 
from the People of the Book, are minor or major. There is no mourning for 
a slave-woman whose master has died, irrespective of her being an wnm 
mlad. This opinion was upheld by the jurists of the provinces; Afelik's 
opinimi -about fte*«M*i}8>ij, however, was opposed by Ibn Nifi' and Ashhab, 
«lio tebted that too li^om itok. This was also upheld by al-Shafi'i, that is, 
there is no moarning for the kit3hiyya. 

AbQ Hanifa said that there is no mourmng for a minor or for » tkaHyji. 
A group of jurists said that there is no mourning for a married skve-ttonan, 
and this'has been related from Abo Hanlfa. This, then, is their well-known 

fe theit disagiement about the categories of Hdda that involve monming, 
MiHl said that there is no taoareing, except in the waiting period following 
deafi). Abn {toma and al-Tha-wn said that mourning is oblatory in the 
waiting period of an irrevocable divorce. Al-Shjfi'l preferred it for a divorced 
woman, but did not make it obHgatory. 

The third point relates to what is prohibited to the mourning woman and 

not allowed to wear colourful clothes, except black, as Malik did not consider 
reprehensible her wearing black. All of them made an exemption for using 
lohl (kuhl; antimony sulphide for darkenirig the eyes) in the case of necessity, 



though some of them stipulated that it be in a way that does not amount to 
gfl. adornment, while others did not make such a stipulation, and' yet others 
permitted its use during the jiighi and not dtning the day. On the whole, the 
opinions of the jurists in things, a'yotded by the Kuoumiiif ■woman arc quite 
similar, and they amount to saying that it is anything that draws, the attention 

The majority decided in favont of the oMiption of mourtung gsnersDy 
^ecaKse of at* estat^hed ssmta ^SQt it fmm the Messenget of Alkh. One of 
tradilBina js that of Umm Salatoa, wife i>f the Profitct, that "a woman 
jljjitSjfwAf Messenger of Allah (God's peace and blessings be upon him) 
said, 'O Messenger of Allah, my daughter's husband has died, and her 
eyes taKt May I «W kohl for her eyes?' The Messenger of Allah (God's peace 
igiiil*testopi%e, lipon him) said 'No' two or three times. Each time he said, 
aud ihw said, 'It is a period of four months and ten days'. " Ahu 
Si^mmad said that in accordance with this tradition it is, necessary, to 
COBfeue the obligation of mourning. In the tradition of Umm Habibah— when 
j^e jailed for perfume and applied it on .the sides of her face, saying, "By 
AlBh,! have no need for this, but I heard the Messenger of Allah saymg, 'It 
is not permitted to a believing woman, who believes in Allah and the Day of 
Judgment, to mourn the dead more than three nights, except in the case of 

rather than an obhgauon; similarly, the tradition of Zaynab bint Jahsh. 
The QjdT (Ibn Rushd) said: In the case where a command is issued after a 

imphes an obligation or permissibility. 
The reason for disagreement in making mourning obligatory for a Muslim 

of worship did not make it binding upon the disbehever, while those who held 
it te have an. underlying rational reason, which is the attraction of men toward 
her and she being attracted to them, deemed the disbeliever and the Muslim 
srottun to be eqoA Those who took into account the attraction of men and 
not that of women, made a distinction between the minor and .the mature 

in the words of t£ Prophet, "It is not permitted to a believing woman, who 
believes in Allah and the Day of Judgment to mourn, except for her husband". 
They said that the stipulation of faith m mourning indicates that it is a kind 

Those, whs made a distinction between a slave and a free woman, and also 
•he kitthijtya, did so because they thonght that the waiting period folhjwing 



is not to go out (of the house). As the relinquishment of (the prohibition of) 
going out in the case of the slave-woman became necessary through her 
employment and the need for her services, the prohibition of adornment alstS 
had to be dropped. Their disagreement about the kUabiyya relates to her 
vaciUatioB between a free woman and a slave. With respect to the diftirendc 
between the slave-woman possessed by the right hand and the umm al-jnaki, 
the fuqahtt^ decided to forgo mourning in her case, because of the words of 
the Prophet, "It is not permitted to a believing woman, who believes in Allah 
and the Day of Judgment to mourn, except for her husband". The indication 

Those who made mourning obligatory for the widow, but not a divorced 

H-hilc those who extend the iukm to the divorced women did so through 
reasoning. The reason is that it becomes obvious from the underlying cause of 
mourning that the purpose is to prevent the attraction of men toward them 
during the waiting period, nor should they be attracted to them. This is a case 
of sadd al-dharf-a for the preservation descent, Allih knows best. 

The Book of Divorce is completed, praising Allah for His favours and 
thanking Him tor His grace. This will be followed by the Book of .Sales, God 
willing. 



XXIV 

THE BOOK OF BUVU'- (SALES) 



The discussion of sales is covered in five parts:"' 

identification of the l^inds of sates; 
conditions of the validity of each kind; 
causes of vitiation {JasUyP" 
the ahkllm of valid sales; and 
the ahksm of vitiated sales. 

W« fat faaribe the iinds of atsotate ^es and then the conditions of 
validity and vitiatioti of each (separate) kind, followed by the ahkiim of valid 

for all kinds of sales, or for most of them, or particular to some — so also the 
ahkum of validity and vitiation are either general or particular — the technical 
approach requires that we first mention the common elements of these four 

of validity, the ahkiim of validity and the a^kam of vitiation. We will then 
mention the particular feattires of these four categories within each kind of 
sik. This book is, then, divided by necessity into six jarts:'*' 
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Parti: Kinds of absolute sales; 

Part 2: The general causes of vitiation iii absolute sales, ttat is, in.all oc 
most of th^i (discussed first} as tliey lire better known than the 
requisites of Talidit)?, 

P»tt 4; shhsm of valid sales, that is, the a^kam commda to all *4U«i sales 

Part 5: common to vitiated sales, that is, when they take effect; 

Part fc &ch individual sale with its particular reasons of validity and 



24.1. Part 1: Definition of the Kinds of Absolute Sales 

property '^^ for corporeal property, or of corporeal property for a corresponding 

parties or delayed for both, or is immediate for one party and delayed for the 
other. The kinds of sales (that emerge) are thus nine in number. Delay from 
both side^ is not permitted by consensus {ijmif') either in corporeal property or 
in-HaWSties as it amounts to a proscribed exchange of 4 debt for a debt. 

The iiaineff of these sales arc derived from the condition of the goods being 
exchanged and the form of the contract of sale itself Thus, when two 
commodities are exchanged, one may serve as a currency-^"^ and the other as 
a priced commodity, or both may be curr^- r- < p cncy is exchanged 

for a currency the sale is called jar/; wh:., ::.n^cd for a priced 

commodity the transaction is sale proper omniar b tne sale of a priced 

commodity for another priced commodity (barter) upon conditions that will be 
mentioned later. When corporeal property is exchanged for a hability, the sale 
is called sakm. If an option is introduced the transaction is called sale with at 
option (ba/ al-khiysr). If it is made with a stated proiit (mark-up) it is called 
murnbaha; when bids are e^led it is called ms^^j^ (atlctton). 
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24.2. Part 2: Definition of the General Causes of Vitiation in 
Absolute Sales 

When the causes due to which legal proscription has been laid down are 
considered and these are the general causes of vitiation, they are found to be 
four: first is the prohibition of the commodity itself; second is usury 
third is hazard or uncertainty igharsr)\ fourth are stipulated conditions that lead 
to ooe of the tet two or bolJi ^mvillaneously. These ftiur causes are in fact the 

to tlieir befi^ sales and not dae to some external factor. Among those in which 
the pfijscriplion is linked to an external factor are misrepresentation igbkhsH], 
irijtiry (j^arm), sale in a period of time assigned to a -more important actixiryv^^ 
and sale prohilMted in itself. In this part, thcn^ there are several chapters. 



24.2.1. Chapter 1: Corporeal Property Prohibited for Sale 

These are of two kinds: fdth {mjdsa) and that which is other than filth. The 
source for the prohibition of the sale of filth ts the tradition of Jabir, recorded 
in the SMayti. in which he said, "The Messenger of Alllh (God's peace and 
blessings be upon him) said, 'AUsh and His Messenger have prohibited the 

said, 'What about the fat of corpL ^th which (the crevices of) brats are filled 
and it is used for iUum.ination?' He replied, 'Allah has cursed the Jews. Fat 
(of corpses) was prohibited for them, but they sold it and consumed its 
value' He (the Prophet) said about khamr, "He, who has: prohibited its 
dtinlmj, has also, prohiWted its salt?'. 

Filth is of two kinds. Pirst is that abotit the prohibition t>f vAose sale the 
Muslims are all agreed. Of these is wine {khamr). It is considered filth except 
for slight disagreement, regarding its being filth. So is carrion with all its 
sensitive non-disposable ingredients and similarly swine and those parts of it 
that accommodate organic life (that is, they are prone to decay). There is 
disagreement, though, about the utilization of its bristles. Ibn al-Qasim 
permitted this. The second kind is filth the utilization of which is required by 
necessity, like excrement and dung utilized in gardens (as manure); there is a 
disagreement in the school (of Malik) about its sale. Some have prohibited this 

and prohibit that of excrement. They disagreed about the tusks of elephants 



(ivory), because of their disagreement whether they are filth. Those who 
consider them as teeth assign them the fiukm of carrion^ while those who 
consider them inserted horas assign then; the ^uhn of horns. There is a 
controversy in Malik's school aboitt this too. 

Among those things whose sale is prohibiteil but they are not filth, or their 
being filth is disputed, are dogs and cats. They disagreed about the sale of a 
dog. Al-Shafi'l said the sale of a dog is not permitted at all. AbO HanTfa said 
that it is. The disciples of Malik distinguished between a sheep- or farm-dog 
that can be lawfully owned and that which cannot. They agreed that a dog 
which cannot be owned cannot be sold for use, or for ownership. There is 
controversy about the person who needs it for consumption (as food). Those 

its consumption, on the narration of Ibn Bablb, do not permit its safe.^They 
also disagreed about the (sale of a) dog that can be lawfully owned and it h 
said that this is prohibited, or that it is disapproved (makmh). 

Al-Shafi^i relies (for his view) on two things, Firet, the esablished 
proscription from the Prophet (God's pe^ blessing be upon him) abotit 
charging a price for a dog; second, a dog sci^riltng: to Mtn is filth in itself like 
swine and we have mentioned his proof about this in the Book of (Ritual) 
Purification. The basis according to those who have permitted its sale is that 
a dog is clean ((ilAir) in essence and its consumption is not prohibited, 
therefore, its sale is allowed like that of other clean things. The proof of those 
who consider it clean has also preceded in the Book of Purity. In the Book of 
Foods can be fotxnd the proof of those who consider it permissible for 
consumption. The basis fer those who make a disiint^on is that neither its 
consumption nor its utilization is permitted except what has been exejnpted 
by the tradition about tbe sale of sheep, ferm, or other similar dogs. Less 
known traditions have been narrated in which the prohibition of charging a 
price for dogs generally is accompanied by an exemption for charging a price 
for dogs that can lawfully be maintained. 

The proscription of charging a price for a cat is established, but the majority 
ljumhttr) permit it as it is clean in essence and its benefits too are lawful. The 

Rebted to this is the disagreement about oil extracted from filth and what 

MaHk said that the sale of najis oil is not permitted. AI-Sh3fi'T had the'rame 

separated not mixed.' Ibn Wahb, one of the disciples of MJlik, held the same 
opinion. The pjoof of those who prohibit it is the tradition ofjibir, that has 
preceded, that he heard the Messenger of Allah, on the day of the conquest 
of Mecca, saying that, "Allah and His Messenger prohibited wine, carrion and 
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a thing has more than one benefit, the prohibition of one of its benefits does 
not prohibit the rest of its benefits, especially if the need for the disputed 
benefits is equivalent to that of the prohibited benefits. If from this principle 
wine (khamr), camon {mayta) and swine (Hmzrr) are excluded leaving the rest 
of the things prohibited for consumption, but useful in other ways, it follows 
that they can lawfully be sold for those other benefits, thai is, if they consist 
ef benefits other than consumption. If they consist of benefits a&m tisaa 
consumption and are sold for such benehts, it is permitted. 

It IS narrated from 'Ah, Ibn 'Abbas and Ibn 'Umar that thev permitted the sale 
of mjts oil for illumination. In Malik's school there is found the pemiis.siQn of 
illumination with it and also the making of soap from it, although its sale is 
prohibited. Al-Shafi'i also permitted this along with the prohibition of charging a 
price for it. All this, however, is somewhat weak. It is said that in the school (of 
Malik) there is another narration that prohibits illumination with it (die oil) and 
this IS more in conformity with the basic rule, that is, the prohibition of its sale, 
nicy also disagreed in the school (of Malik) about washing and heating the mja 

as being efiectJve In rm^awng the fildi from it There are two opinions (on 
diis). The first stands for its permission while the second calls for its prohibinon. 
They are based on the question whether od, mixed up with the filth, is filthy m 

by contiguity, deem it cleaned when washed and heated while those who consider 
it filthy do not consider it clean, even on heatmg and washing. 

about the permissibiHtv nf the sale of the milk of a^" woman when extracted. 
Malik and al-Shafi'l permit this, but Abo Hanifa does not. The reliance of 
those who permit its sale is on the argument that it is milk the drinking of 
which is permitted, thus by analogy upon the milt of all cattle, its sale is 

necessity arising from the need of the child for it, but it is actually prohibited, 
just as the flesh of human beings is prohibited and the principle is that mUk 
foll&ws the tfttkm of the flesh.. The analogy is that humaii beings are aninials 
whose flesh is not eaten and, therefore, the sale of their milk is not permitted. 
The basis of this analogy is the milk of swine and asses. The reason for their 
disagreement then is the conflict of similar analogies. The cases falling under 
this mle arc many and we moitioii only the well-known issues so that they 
may be ri^arded as ptindptes. 
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24.2.2. Chapter 2: Usurious Sales 

established as\ liability through sale, credit, or other transactions. Riba which 
is incurred as a liability is ot two kinds. First is that about which there is an 
agreement and this is the riba of the period of jahlliyya {the pre-Islamic age) 

blcssinp be upon him) meant when he said at the farewell pilgrimage, "Take 
heed, verily the nba ofjMliyya is annulled and the first (claim) of riba I cancel 
is that of 'Abbas ibn 'Abd al-MuttaUb". The second kind is "loss for hastening 
(the period)'\'" This is controversial and we wdl^ describe it in what follows. 

narrated from Ibn 'Abbas'' about his deJal^of Wfc in excess because it is 
narrated fram the. Prophet (God's peace and. blessiHgs be tipon him) that he 
said, "There is »a rBs except in delay (tmiAj)". The majority of the jurists, 
however, maintained that tiit runs in these mg types, «s it has been 
established' from the Prophet (God's peace and blessings be upon hinr). 

Section 1: things in which neither excess nor delay is allowed, along with 

Section 2: things in which excess is aHowed, but' delay is not; 
Section 3: those in which both are allowed; 

Section 4: things that are considered as one category and those that are not. 



24.2.2.1 Section I: Uenrificatim of Things in which neither Mxtisi ntt Dekjl is 
Alloaed and the Explanation of the Underlying Cause 

We say: The jurists agreed that excess and delay, neither of them is pennitted 
in any cat^ory, from among the categories mentioned in the tradition of 
'Ubada ibn al-Slmit,™ except what is narrated from Ibn 'Abbas. The 
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mdition of 'Ubada is that he said, "I heard the Messenger of Allah (God's 
peace and blessings be upon him) prohibiting the sale of gold for gold, silver 
for silver, wheat for wheat, barley for barley, dates for dates, salt for salt, 
except through equal' measure and immediate exchange. Thus, one who 
aicreases or causes to be increased has taken riba". This tradition is explicit in 
the prohibition of excess in (exchange of) the same category of these thmgs. 
With respect to the prohibition of delay {nasT^a) in these (categories), it is 
established through more than one tradition and the best known among these 
is the tradition of <Umar ibn al-Khattab who said, "The-Messenger of Allah 

from hand to hand (when exchanged immediately), wheat for wteat is ribt 

barley for barley h riba except from hand to hand' ". The tradition of 'Ubada 
includes the prohibition of excess in (exchange within) one category (of a 
thing) and also includes prohibition of delay in '(the exchange of) twt* 

them. TMs i$ laiii down in some of #s ajjthentfc 'vewiotis (rf tiis iaStk) 
where after the proWlMtisn of excess is litese ^ it is stipulated, ''SeH pM for 
silver as you like (but) from hand to hand and sell wheat for barley as you lik« 
but from hand to hand". All this is agreed iipon by the jurists except (the case 
of) wheat for barley. 
They disagreed about what is besides these expressly mentioned sili 

each one of these six species and what is besides these, in it excess is not 
prohibited within the species". They also said that delay is prohibited in these 
six species irrespective of the species being similar or different. This is a 
matter agreed upon, that is, the prohibition of delay (nasfd) in them together 
with a difference of species, except what is narrated from Ibn 'Ulayya who 

gold and silver". Thus, they have considered the proscription to be relate'd to 
the essence of these six categories and as being a particular prohibition not 
dMendable to other things. 

The majority of the jurists of the provinces agreed that although it is a 
particular prohibition, it is extendable to other things generally, but they 
differed about the underlying general meaning on the basis of which these 
species were prohibited — that is the meaning of the HUa of prohibition of 
excess and prohibition of delay. The cause finally agreed upon by the astute 
among the Malikites in the prohibition of excess, in four (out of six) species, 
is the exchange of the same species of food riiat cait be stored. It is further 
said that it should be in the same storablc category even if it is not food. The 
meaning of being stored is that, it should be stored quite often. Some said that 
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gold and silver for the prohibition of excess is the exchange of the same 

them is called deficient (qaiira), as it is not applicable to things other than gold 

Malikitcs in the four expressly mentioned commodities is being tasteful food 
and the chardcteritilic of being stored, even liiuugh they are not of the some 
category. If, therefore, the categories are different, excess is permitted, but not 
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s^iorfs of tteu^ of the jeriste about tiie underlying caiBes''of nhs proper in 
We say: Those who restricted rtbd to these six species belong to either of 

covered has done so by means of qiyas al-shabah not qiyas ai-^illa, except what 
is related of Ibn al-Majishiin that he considered here the value and said that 
the underlying cause of rika is the protection of wealth, meaning thereby 
corporeal property. (^dT AbQ Hakr al-l^aqillani, on the other hand, considered 
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0is alshabah as weak and the qiyas al-ma'-m as strong. He, therefore, used 
the latter, not finding qiyas al-Ulla as useful. He linked only raisins with these 
six categories as he found raisins to be similar in meaning to dates. Each one 
of them, I mean, the users of analogy, has evidence for the derivation of the 
semblance (shabah) that he has taken into account for linking the species not 
expressly covered by the text with one of the (expressly mentioned) four 
species 

The Shafi'ites said about estaMjriiing-»bc V& of sctoJihnce (ased by them) 
that when the ^ukm rests on & derived svord (or notm) it indtcatea that this 
root meaning from which the word has been derived is the S7/a of the hukm^ 
as in the words of the Exalted, "As for the thief (55nV), both male and female, 
cut off their hands"."' Since the hukm rests on a derivative sariq, then the 
hulm seems to be related to theft {sariqa) itself. Bearing in mind and taking 
into account the tradition of Sa'ld ibn 'Abd Allah in which he said, "I used 
to hear the Messenger of Allah (God's peace and blessings be upon him) 
saying, 'food, for food, like for hkc' "—it becomes evident that it is the 
characteristic of food upon which the Ifukm is based. The Malikites, however, 
added to (the characteristic oO food, for the rule of rihl, either one more 
characteristic, the charaaeristic of being stored, according to at-Muaatta', or 

that is what was preferred by the jurists of Baghdad. Their argument in the 
derivation of this last '■ilia is that had it been the purpose (of the lawgiver) to 

one of these four catagories in the text. As a number of them have been 
mentioned, the intention is to indicate the meaning implicit within each one 
of them and the meaning found in all is the characteristic of being stored and 
of being basic essential foods. The lawgiver indicated through wheat and 
barley all food grains that can be stored and indicated through dates all sweet 
things that can be stored like sugar, honey and raisins and indicated through 
salt ailtjon^ments that can be stored and used for curing food. They also said 
fet sts .^the 'tmd«3'lyiiig msax^a^ of nbSr is that there should be no 
Giisappropfiatioft and that property should be protected, it becomes imperative 

The reliance of the Hanafites in the consideration of measure and weight is 
that the Prophet (God's peace and blessings be upon him) tied permissibility 
to a similarity in kind and a similarity in quantity and he tied up prohibition 
to a similarity in kind and a difference in quantity. This is evidenced m his 
(God's peace and blessings be upon him) directive to his official to Khaybar, 
as in the tradition of Abu Sa%d and others, "except measure for measure, from 
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hand to hand". They were, therefore, of the view that quantity, that is 

! on the basis of traditions that were less well known, but 

vveignt. Amon[4 tnese kamths thus narrated, there are some which included the 
catagones occurring m the kadltk of ^Ubida, but it has an addition stating that 
these are hkewise measured and weighed. In some other traditions they 
narrated it is stated 'measuring and we%hiBgat« likewise' This matter^ then, 
is explicit enly if the traditions are atithcuEic Hbwe?«f, ^hea the matter is 
pondered over from the aspect of meaning, it becomes evident, AUlh knows 
best, that the underlying cause determined by them is the best of causes. This 
is because the aim of prohibiting riha is (to avoid) the excessive injustice 
implicit in it and that justice in transactions demands an approximate 
equivalence. And therefore, when it became difficult to achieve equivalence in 
things of differing natures, diftan and dirhams were set- up for their valuation, 
that is, assessment of their values. The things differing in nature— that is, 

related to each other proportionately, I mean, the ratio of the price of a thing 
to its own genus and the ratio of the price of the other to its respective genus 

harse with dresses, then, the ratio of the price of this horse to horses should 

is fifty then the price of the garment should also be fifty. It is so even if the 
number of a commodity is to be a multiple, like, for example, the number of 
garments priced as fifty is ten, the difference in number of these goods with 

The case of things measured and weighed is not so, because they are not 
exactly dissimilar {in characteristics) and their uses are similar and there is no 
real necessity for one having one spcdcs to eiicfaasi^e it for tiie same species 
except by way of luxury. Wrness is adtieved by equivalence in xatmsts aftd 
weight, there being no preferences in utfSty. ProhiMtioa of oicess (fafsiti^ in 
these things prevents transaction in them as their benefits are not different and 

prohibited excess in these measured and weighed things: first, to ensure 
fairness in them; and second, to prevent extravagant transactions. In the 
prohibition of excess in dXnUn and dirhams the underlying cause is readily 
apparent; their purpose is not profit, but the valuation of other thmgs that 
have necessary benefits. Malik has related from Sa^Td ibn al-Musayyib that he 
used to eonsiier the underlying cause of ribn in these (six) species as measure 
and the characteristic of food and that is an excelieat meaning as food is a 



r 



necessary ingredient of the essential commodities of human beings. It appears 
that the preservation of property and the prevention of (extravagance) is 

related from some of the disciples of the Companions that he used to apply 
the prohibition of riba to those species in which zakm is imposed; and 
according to others it is utihty, that is value (being ma!) and that is the opinion 
^Ibii aWWajishUn, 

J!4.2.Z.i, Stctlan 2: Ideniificatim ofThii^s in mhich Excess is Pmitted, bus 
Delay is Not 

It follows ftom the above that, according to Mjlik and al-Shafi=I, the 

usurious ^commodities, which are not food, the underlying cause for 
prohibition of nasfa, according to Malik, is similarity in kind and identical 
benefits along with lafadul. For al-Shafi'l there is no prohibited deky (nasfa) 
ia non-usurious commodities. For Abo l^nlfa^ lh« underlying cause for the 
pfohibition o{4tbg {mufit or is laosare in ttsarioBS commodities and 
in others aansraiess of kind inespectiYe ©f accompanying excess. Ibn al-C^sim 
has preferred an opinion related from MaUk that he pmiubited delay in these 
(exchanges of similar kinds) as it was, according to him, from the category of 
loans carrying benefits. 

24.2.2.3. Seam 3: Identification of Properly in which Both (excess and delay) 
are Permitted Simultaneously 

Those in which both things are permitted sunultaneously, I mean, excess and 

exactly similar kmd. According to Abu Hanlfa, it is permissible, unless they 

involving excess in usurious commodities and the hukm of delay in other 
commodities for him depends on the similarity of benefits and their disparity. 
If the benefits differ he considers them (two) separate kinds even though the 
name is the same, while AbQ Hanlfa takes into consideration the name and so 
also al-Shafi^T. For al-Shafi^T, however, sameness of kind is not effective except 

opinions of these three jurists in three sections. 

excess is not perinitted and their explanation has preceded; and those in which 
excess is permitted. With resj)ect to the things in which excess is not 
permitted, the underlying cause of the prohibitiofi of delay is food, according 
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to Malik. According to al-Shafi'i it is food alone. According, to Abo HanTfa, it 
is measurable and weighable food. Thus, if similarity in kind is combined with 
food, excess is prohibited according to al-Shjfi<i and if a third characteristic is 
added, that of being stored, excess is prohibited according to Malik. When the 
kind is dissimilar, excess is permitted but delay is prohibited. 

Malik: edible and non-edible. Delay is not permitted according to hii^ in 

(is lactiferous) and the other for eating. This is: his wdl-biown opinion. It k 
said that he considered similarity of bemeStst ^nd mtt mees&. Accordingly, it 
would not be permitted to exchange a lactiferous goat for another lactiferous 
goat with accompanying delay. When the benefits differ then both excess and 

said that he considered similarity in names along with a similarity in benefits. 

According to Abu Hanlfa, what is taken into account for the prohibition of 
delay, besides that in which excess is not permitted, is similarity in kind 
irrespective of the benefits being idattjcal or difierent. Thus* * «aimot be 
exchanged for a goat nor for two along with accompanying dehj" even thouglt 
the bimefits are difFerent. According to al-Shsfi'i, on Ac other hstid, »n that 

tradition of 'Amr ibn al-'4 that "theVessenger of Allah (God's peace and 
blessings be upon him) ordered him to acquire through the contracts of yaiuja 
(zakat) a camel for two toward sadaqa". He said this is excess in the sjnK 
genus along with delay. The yanafites argued on the basis of the tradition of 
al-Hasan related from Samura, "that the Messenger of Allah (God's peace and 
blessmgs be upon him) proscribed the sale of an animal for an animaP^ He 
said that this mdicates the effectiveness of genus for identical categories in the 

Malik's reUance in the consideration of the prohibition of delay, when the 
purposes (benefits) are identical, is the closing of the m^rts {mdd ai-dhm^d) 

category of prohibited loans which carry benefits, It is said that this is an 

of an animal for animal is not permitted with delay whether the ^us is the 
same or is dtfTcrcnt, on the apparent meaning irf the tradition of Samura. Thus 
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it appears that al-Shafi^I formed his opinion basing it on the tradition of 'Anv 
Jin al/As, while the Hanafites followed the tradition of Samura after placing 
0^jC jBterjMXtation on it, as the apparent meaning demands that the exchange 
^ afi afiBml for an animal is not permitted with a delay, irrespective of 
whether the genus is the same or different. Malik appears to derive his opinion 
through reconciliation, limiting the tradition of Samura to a similarity of 
purposes (benefits) and applying the tradition of 'Amr ibn al-'A? to the 
situation when they are differem. The narration, of al-Hasan from Samura is 
controversial though al-TirmidhI has declared it ya^rA. Malik seeks support 
from the tradition related by al-Tirmidhl from Jjbir who said, "Two animals 

hand to hand". Ibn al-Mundhir said that it is established that '*the Messenger 
of Allah (God's peace and blessings be upon him) purchased a slave m 
exchange for two black slaves and purchased a female slave for seven heads". 
On the basis of this tradition, the prohibition of a delayed sale of an animal 
for an animal appears to be a principle independent in itself and jxot based on 
^ blocking of the means {sadd al-dkarfa). The jurists disagreed in rhe^se^ 
rf sale mvolvmg usurious commodities, whether actud deli-OTt mitUn the 
session of sale (majiis) before separation is a requisite condition for that the 
sale of which is not permitted with a delay {nasS^; although they agreed about 

the saying of the Prophet (God's peace and blessings be upon him), "Do not 
sell anything not present for that which is present". Those who have stipulated 
delivery during the session as a condition, considered it similar to ^arf, while 
those who did not stipulate it said: "possession before parting is ivot a 
condition in sales except when there is le^ evidence to support this and as 
there is evidence only in the case of jar^ the remaining usurious commodities 
retain the original ride". 

2A.22.A. Section 4: Idmtificatmn of Pnpeny Considered • ' •/ 

be considered a single species, within which there can be no excess {ta/3dul) 
and what cannot be considered a single species. Of these we will mention the 
best known. Similarly, they disagreed about the characteristics of a uniform 
species within which excess is prohibited and whether it matters if it is good 
or bad quality, or dried or fresh. 

Among the things disputed, whether they are a single species or two 
different commodities, are wheat and barley. Some said they are one species 
of food; while others said they ate two species The Sist opinion is that of 
M»lik and akAwza*! and it is related by SiMik in al-MMoafpa^ an the authoriiy 



THE DISTINGUISHED JURIST'S PRIMER 



of Sa'ld Ibn al-Musayyib. The second is that of al-Shafi'^I and Abu IJanTfa and 

of the Prophet (God's peace and blessings be upon him), "Do not sell whw 
for wheat, barky for barley, except like for hke (in similar quantities)". Thus 

tradition of 'Ubada ibn al-Samit, it is said, "Sell gold for silver as you like, 
wheat for barley as you like and salt for dates as you likcj but from hand to 
hand". It is related by %hd al-Rwz»q and Waiff 8«m al-Thawrl and 
considered sa^ili by al-Timtdfa. Awofding to analogy they are two different 
things with different names and beneits and thus it is necessary that they he 
two separate species. The basis (of the analogy) is gold and silver and all other 
things with different names and benefits. The reliance of Malik is on the 
practice of his ancestry (Shaykhs) in Medina. His disciples also relied on 
transmission and analogy. The transmitted text is that the Prophet (God's 
peace and blessings be upon him) said, "Food for food, like for like". They 

at^ment It is a geaeral tetni elaborated by ^^ri oadititais. By nay of 
analogy, they tedttotcd a large namber of things to haw identical benefits and 
excess (tafaiul) by agreement is not permitted in those having identical 
benefits. Suit (barley without shell) and barley according to Malik are one 

but about sales there are two narrations from him: first, they are one category; 
second, they are different categories, -fhc reason for the difference is the. 



ry for him (Malik). 



meat of birds is one species too. Among these three different species excess is 
permitted. Abu Hanlfa said each one of these represents many different species 

Shafi'i had two opinions, one of which was like that of Aba Hanlfa and the 
other that they are all one species. Abo IJanlfa permitted the exchange of 

permit the exchange of bird meat with mutton with- an excess, but Mahk did. 
Hie reliance of al-Shlfi'^t is on the saying of the Prophet (God's peace an<l 
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blessings be upon him), "Food for food, like for like" and on the argument 
^llt with the departure of hfc the quaHties of distinction are done away with 

*!t they be separate kinds of meat. The Hanafites considered the difference 
within one genus out of these and said that: "(ignoring) the difference between 

tould say that the diffeWnce in birds is commensurate with the difference that 
exists between fruit, wheat and barley". On the whole each group claims that 
the relative difference that exists between the things expressly covered (by the 
text) is the same difference it establishes for meat. The Hanafites are on 

the similarity of benefits, 
slaughtered annual 

Within this discussion they also disagreed about the sale of an animal (hving) 
with a carcass (slaughtered), into three opinions. First, it is not permitted at 
all; this is the opinion of al-Shtfi'T and al-Layth. Second, it is permitted in 
different genera in which excess is permitted, but it is not permitted in similar 
isueta, that is in usurious commodities, because of the uncertainty by way of 
meess tsA this is in diose die purpose of which is consumption. This is the 
opinion of Mllii. Thus, it is not permitted to exchange a slaughtered goat 
with a Hving animal meant Ibr consumption. This is so according to him in 
consumable animals, so much so that he does not permit the exchange of a 
living animal with saothst if the intention is to amsume one of them. This 
falls under this head, that is,> its prohibition is in view of ribd and muzdktnm^ 
The third opinion is that it is permitted, absolutely. This is the opnion of Abu 
Ham-fa. 

The reason ftrr their disagreement is the cenfBct hetweeif principles 
nnderljiag this topic and a. mttrstl tradition traced ta Sa%d ibn »1-Mnsayyib. 
Malik related from Zxfi iha Aslam from Sa%l ibn al-Musiyyib that "the 
Messenger of ftUsh (God's peace and blessings be upon him) proscribed the 
sale of an animal for meat". Those for whom the tradition does not clash with 
any of the principles of sale that impose prohibition adopted the tradition's 
view, while those who view that the principles oppose it are obUged to follow 
one of two courses; to prefer the tradition and make it an additional principle 
independent in itself; or to reject it because of its conflict with the principles. 
Al-Shafi<i preferred the tradition, while Aba Hanlfa preferred the principles. 
Malik retxinciled it with the sale principles and considered sale in h: under the 
ategory of nil, that is, the sale of usariouj commodities with their sources. 



is what the jurists define as muzabana and it touches ribs, from one aspect and 
gharar (hazard, uncertainty) frain analhcr. It is .prohibited in usurious 
commodities from the aspect of «M and ghamr Mid in other commoditi^ fraEti 
the aspect of gharar alone, the ^^use of which is uncertainty external ta the 
original commodity. 

24.2.2.4.3. Issue 3: Sale of Hour for wheat 

Within this discussion is the sale of flour for wheat, like for like. The preferred 
opinion of Malik grants its permission and it is found in his alrMuwa-tti^ . It 
is also narrated from him that it is not permitted and that is , die opinion of 
al-Shafi^I, Abtl HanTfa and Ibn al-MajishQn from among the disciples of Malik. 
Some of the disciples of Malik said that this does not depict a real ©oaflict in 
his opinions. The narration of prohibition appUes when the consideration of 
likeness is by measure and the narration of permissibility applies when the 
consideration is by weight. Malik considers measure and weight in those that 

They disagreed under this discussion about that which involves 
workmanship and is originally usurious, like bread for bread. Aba lianifa said 

Malik about bread^is that it is permitted like for like and it is said that it is 

according to him, Uke for like. The reason for disagreement is whether 
workmanship transfers (a thing) from the genus of usurious commodities and 
if it does not transfer it, does it enable <the measurement oO exact likeness. 
Abu Haniasaid it does transf^ it while MaHk and al-Shafi^ said it does not. 
The latter two disagreed about the possibility of likeness in it. Malik used to 
permit the consideration of likeness in bread and wheat thnwgh estimation in 
addition to weight. However, when workmanship did not affect one of the 
usurious commodities, but did the other, Malik was of the view in most of 
them that workmanship transfers them from the ^nus, that is, from the same 
genus, thus permitting excess. 

In others he docs not hold this view and the details of his opinion in it are 
difficult to distinguish. Thus roasted and cooked meat are from the same 
genus, according to him. and baked and ' unbaked wheat are two separate 
genera. His disciples have sought to make distinctions in this, but apparently 
there is no underlying rule in it, in his schot^ under which his opinions (san 



difficult to gather all -benefits that, according to him, obligate a similarity 
l,et«en individual tbinp witlan a sams «hat is traded umt to, distjftgliish 
them from tlioie benefits that do not (obligate such similarity), that is betwen 
animals, goods and plants (vegetables). The reason for the difficulty is that 
when a person is questioned about similar things at different times and there 
is no rule that he is applying for distmction cxces • lary 
"'-m'niiMon vields to him immediately, he comes up ^- - ^ . ers. 

When someone coihmg after hira desires that these answers be recuisciled 
under one rule and principle it becomes difficult for him. You can ascertain 
this from their books. These, then, are the most important (examples) in this 

24 2.2.5. Seclim 5: Safe o/n Usurious Mailt (fresh) Commtdily fir a Dry One 
ofUs own Genus 

In their disagrceincnt about the sale of a usurious (fresh) moist commodity for 
a dry one within its own genus with similarity of quantity and immediate 
exchange, the cause is what has been narrated by Mslik from Sa'd ibn Abl 
WaqqJs that he said, "I heard the Messenger of AUah (God's peace and 
blessings be upon him) being asked about the purchase of dried dates with 
fresh dates. The Messenger of Allah (God's peace and blessings be upon him) 
said, 'Do the fresh diminish (in weight or volume) when they dry up?' They 
said, 'Yes'. He then prohibited this (sale)". Most of the jurists, including 
Malik, al-Shafi'l and others, followed this and said the sale of dry dates with 
fresh dates is not permitted at all. AbO Uanjfa said it is. His two disciples 
Mubammad ibn al-Basan and Aba Yilsuf disagreed with him. Al-Tab4wi had 
■Ae same opinion sa: Abo •yafffc. 

The reason for-their disagreement is the conflict of the apparent meaning 
of the tradition of 'Ubida and others with this tradition, as well as their 
disagreement about authenticating it The tradition of 'Ubsda stipulates, for 
permissibility, only the existence of similarity and equality and this apparently 
deals with the immediate mode of the contract, not with the ultimate 
condition. Those who have preferred the tradition of nba and paid more 
attention to this apparent meanmg, reject this traditioa, while those who have 
considered this tradition is a principle indepcndertt in itself said that it is an 
additional rule explanatory of the traditions of riis. The tradition is also 
disputed by st3iolars about its autfcenttcity and it has not beei» recorded by the 
two Shtykhs (aI-Bdkh«f and Muslim). Al-TahiW said 'Abd Alllh was 
contradicted as Yah^ ibn Kathlr has related It from him, saying "that die 
Messenger of Allah (God's peace and blessings be upon him) proscribed the 
sale of fresh dates for dried, with a delay". He (al-Tahjwl) said that the person 
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who has related this- tradition from Sa'd ibn AblWat[qa§ is unknown (ma/Aap 

MaHk has said in his al-MumttiP, on the basis of analogy and the underlying 
cause of this tradition, that trading every fresh thing with a dried one of its 
genus is prohibited; that is, the prohibition of similarity as in dough for flour 

jainciple. The sasne is said by al-Shafi'i. Prohibited muxtima, mwjidlaj to 
Aba yaiafa, is the sale of dried dates on the ground wtfa dieses an tree ttjps 
because of the uncertainty about the equality of the quantity of each, that % 
about their equivalence. Al-Shafi^T extended this ^ilh to the case^ of sale tsf t*o 
fresh things, thus he does not allow the sale of fresh dates for other fresh dates 
in equal quantities, nor dough for dough with equivatece. He believed that 

by most of those who favoured this tradition. 

bad quality within the usurious species is conceived as the sale of a thing of 
medium quahty with two others, one of a higher and the other of an inferior 
quality. For example, two measures (mudtl) of dry dates of medium quality ate 
exchanged for two measures of other dates, one of which is better than the 
medium and the other of a lesser quality. Malik rejects this as there is a 
suspicion that two measures of medium quality are being exchanged for ^ 
measure of good quality only, while the measure of bad quality is being added 
to make pemiissible what is not. Al-Shafi<i agrees with him in this, hut die 

importance to it. It appears that he considers excess Wfi^"!) in quality. There 
is no equivalence in quality as the excess of the good quality over the medium 
IS not the same as the deficiency in the bad compared to the medium. Related 
to this subject is their disagreement about the permissibility of the sale of a 
usurious commodity with a coinmodily like it plus goods qr dtnsrs or dtrhms^ 
as the commodity to ^fch goods are atlded is of a It^er qiraJity than the other 
individual corsittMJdity, or there are with each otte of tKenl ^>ods and two kinds 
of commodities in different quantities. The example of the first is the sale of 
two measures of dates with one measure (of dates) and dtrhams while that of 

of dates and dirhams. IMalik, al-Shafi% and al-Layth said that this is not: 
permitted while Abfl Hanlfa and the Kufis said it is. The reason fj 

must be equivalent in value or whether the consent of the parties is sufScient- 

uncenainty, as if the goods: are not equal in valtje to the difference of «ie 




24.2.1 Hub-chapter: Sales through Usurions Means 

He«e-is a sitoariou wHeh the parties confroiit whea one of thsm sripuKates 
excess or loss, ttorough a negotisi»d resdasiGa. The parties mgy enter 
unintentionally into an injurious sale, if one of them purchases from his 
companion something that he is selling with an excess, or with a loss. For 
example, a person sells to another goods for ten dinars in cash and then 
purchases the same goods from him for twenty dmars on credit. When the the 
second sale is related to the first, it becomes apparent that one of them has 
paid ten dinSrs in exchange for twenty with a delay. Such transactions are 
called deferred sales (huya'- alsjut). We shall mention, out of these, only the 
issue of the negotiated resdssion (ija/a) as related to the issue of delayed sales 
for the purpose of this book is the extraction of principles not detailed 



24,2.3.1. Issue: Negotiated rescission between buyer and seller 
The jurists did not disagree about the case of a person who sells, for example, 
his slave for a hundred dimn on credit and then regrete the sale and asks the 
buyer to return the sold prt^rty in lieu of which he gives the buyer ten dmars 
m% or eiedlt. All the Jurists saii that this is ()B;mitted and that thsje is no 
iarm in it. The reason is that iqdk involving increase Of deoease, aeeording 

a thing for a certain sum and then buys it back for a greater value. In this 
transaction the original seller purchased the slave for one hundred (units), that 

buyer, in this example, regrets the sale and demands iqala so that he gives to 



172 THE DISTMGUrSHED PRIST'S PRIMER 

is not permitted, while al-Shafi% said that it is. The reason why Malil 
disapproved it is that it is a means to an end in which the intention is the 
exchange of gold for gold with a delay and the sale of gold plus property for 

buyer has sold the slave to him for ninety and considered as a loan the extra 
ten dirhams, possession of which had to be taken by him from himself, on his 
own behalf. AKShafiS considered all this as permitted, is it is an independent 
sal«. There is no difiference, according to him, between this issue and the issu^ 
in which an individual is a creditor to another for a hundred imn and be 
buys from the debtor a slave worth ninety dlMn taking immediate payment of 
ten dmm that arc due. He said that suspicion is not to be cast on the acts of 

If the firsl sale was for cash, then, there is no dispute that it is permitted 
as it does not amount to a sale of gold for gold with a delay. Malik, however, 
disapproved it for those who practice %i» (dual sale) — that is granting of bans 

pe(g>Ic-^as It becomes % inean$ for money lending in most of the cases and 
the jwties rearfi it thrwt^ what is beyond sale and is not genuine. The sales 
that are defined delayed sales are those in which one individual sells goods 
for a price wit^ a delay and thjen purelKtses them bade for a different price 
either for tah w ftir BWdJt, 
14.2X1. Nine issues, two of which atc disputed 

or later. In each of these three rases, he will purchase the thing for the same 
price for which he has sold it, or for a lesser price, or higher. Two out of these 
(nine) cases are disputed and these are when he purchases during the period, 

a higher price with a period of delay lengthier than that of the sale. According 
to Malik asd aw jnajority at MraJina, this is not permitted. Al-Shafi't, DawOd 
and Aba Thawt Said it is permitted. The reasoning of those who disallowed 
it is based upon the consideration of the relation between the two sales. They 
suspected that the intention is to pay a greater amount for the sake of a delay 
and this is prohibited riba. A false form (of the transaction) was, therefore, 

saying to another, "Lend me ten dinars for one month and I will repay you 
twenty", to which he replies, "This is not permitted, but I will sell you this 
donkey for twenty dinars on credit for one month and then buy it back from 
you for ten d»ars cash". In the rest of the cases of the problem there is no 
susfacion (of an underlying intention). There is no allegation if he pays Aore 



than the sale price for a period shorter than the first, or if he pays less than 
the sale-price for a lengthier period. The proof of those who hold this opinion 
jg Ac hadrtk of Aba al-'Aliya from 'A'isha that "I heard her, when a slave- 
woman— who bore a child of Zayd ibn al-Arqam— said to her 'O Umm al- 
0u'mitan, 1 purchased from Zayd a slave of his at the time of 'afa' (the 
periodic governmental payment) for eight Hundred. He then needed his money 
so I bought the debt back from him before the termination of the period for 
six hundred [cash]". 'A'isha said, "Evil is n-hat you sold and evil is what you 
bought- Convey this (my words) to Zayd that his (participation in) jihad with 
the Messenger of Allah (God's peace and blessings be upon him) is nullified 
unless he repents"- She (the woman) said, "Do you think it wiU be proper if 

replied, "Yes — He unto whom an admonition from his Lord Cometh and (he) 
refraineth (in obedience thereto), he shall keep (the profits of) that which is 
past'."'" -Al-Shafi'i and his disciples said that the iadith of 'A'isha is not 
established and Zayd himself contradicted her and when the Companions 
jlifftr among themsclvies, oor method Is to resort to analogy (s*)*). &t» opinion 
similar to that of al-Shafi'l is also attributed to Ibn ^Umar. 

If a defect diivelops in the subject-matter of sale in the possession of the 
first buyer, then al-Thawri and a group from among the Kufts permitted its 
seller to have a period of delay for buying it with cash at a lesser price. There 
are two narrations from Malik oh this. The form that Malik considers in ±ese 

I will increase (the amount) for you", or sale that is not allowed with an excess, 
or sale not permitted with a delay {nasJ^a), or sale with a loan, or gold in 
exchange for gold, or loss (discount) for hastening (the period), or sale:of food 

In relation to . this is also discussed their disagreement about the person who 
sells food before he has taken possession of it. This was prohibited by Malik, 
AhB Uanlfa and a gronp of jurists. It was permitted by al-Shgfi% al-Thawil, al- 
Aveza*! and a group. The proof of those who disapproved of it is that it 
resembles the sale of food ibr food with a delay (fMsi^ii). Those vfho permitted 

this is also the disagreement about one who purchases food for cash to be 
delivered after a fked period. When the period expires the seller does not have 

that he pays him in place of the food that he was under an obUgation to deliver. 
Al-Shafi% permitted this saying, "There is no difference in buying food, that he 
was under an obligation to deliver, from someone other than the buyer, or from 
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the the buyer himself. Malik disallowed this, viewing it as a means to the sale 
of food before its possession is taken. As he (the seller) delivered food to hin, 
(the buyer), for which he was liable, it amounts to sale before possession is taken 
The form of r/Wa (means) in this is that a person purchases food from 
another for a fixed period (of delivery) and when the period expires the seller 
says, "I do not have food, but ! will purchase from you the food I owe you". 
The other says, "This is not; proper as it is the sale of food before possession, 
but buy food front me (as a sepswte sale) mi 1 «in deliver it to you". This, 
then, develops into what we have mentioned, that is, he delivers the food that 
he acquires from him and the price he pays is the price of the food that he 
owed. Al-Shafi% as we have said, does not give weight to allegations (of using 
sales as a means), but looks at what is prohibited and what is permitted out 
of sales according to the stipulations of the parties and what they^ express 

dirhams postponed for a period of a month or a year", it is not permitted. If 
he says, "lend me dirhams and allow me a certain period", say a month, it is 

of words of sale and accompanying intention and the form of the words of qartf 

As the bases of ri^3, mentioned earlier, arc five — grant me postponement 
and I will increase the amount; excess [mfadut); delay {nasfa); loss for 
hastening (the period); sale of food before possession — it is thought that this 
sale falls tmder these categories, as the person entering it pays some dtmn and 

by Ibn 'Abbas out of the Companions and Zufar out of the fuqaha'. It was 
prohibited by a group, among them are Ibn 'Umar from the Companioiis and 
Malik,' Abu ijanlfa, Al-Thawrland a group from among the /ajate'. Al^Shafi^ 
has different opinions in diis. Malik and moa of th«se who teject ife' m 
ta^a^al consider its form^^ to be that a person who has a debt autstatttliftg for 
■a certain period, hastens the period b'^ tifcinf payment eveft though the 

not ps-mit hastening for Joss is that it resembles excess with a. period which 
is prt^ibited, by agreement. The basis of this resemblanee is that he has: 
rendered a part of the price equivalent to and in exchange for the period on 
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be upon him) from Banti NacjTr, when he ordered their expulsion and said, 'C 
Prophet of Allah, you have ordered our expulsion, but we have debt! 
outstanding against people with remaining periods'. The Messenger of Allal 
(God's peace and blessings be upon him) said, 'Decrease and hasten' ''. Th( 



14.2.4. Proposition: Sale of Food before Possession 

The jurists are in agreement over the disapproval of the sale of food before 

possession,'" except what is related from 'Uthman al-Battl. The jurists agreed 

Allah (God's peace and blessings be upon him) through the narration of Malik, 
from Nafi' from 'Abd Allah ibn 'Umar, that the Messenger of Allah (God's 
peace and blessings be upon him) said, "He who purchases food must not sell 
it till he takes possession of it". They disagreed over this issue on three points. 
First is property about which possession is stipulated; second are benefits for 
the sale of which possession is stipulated; third is the difference between what 



24.2.4.1. Section 1: Subject-MMer of Sale fir which Posseaion ii SlipuUted 
There is no dispute in Mahk's school about the permission of seUing things, 
other than food, before possession and there is also no dispute in his school 
about usurious food that possession is a condition for its sale. Mahk has two 
opinions about non-tisurious food. First, that it is disallawed (without prior 
possession). This is better known and is also the opiniott <rf AtBiad and Abfl 
Thawr, though these two authorities stiptiiated that fbod shoald be measured 
and weighed. Second, that it is permitted. For Abu UanTfa possession is a 
condition for all kinds of sold property, except inramovable property hke houses 
and real estate. For al-Shafi'i, possession is a condition for all kinds of property. 
This is also an opinion of al-ThawrT and is related from Jabir ibn <Abd Allah 
and Ibn 'Abbas. Abu 'Ubayd and Ishaq said that every thing that is not 
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the view of Ibn Hablb, 'Abd al-'AzK ibn Abu Salama and RabA, however, tCy 

seven opinions are available. First, in s second, in all foiJd 

without quatiiication; third, in measurabte aaa wtigsMy.c ,ood; fourth, in each 
movable thing; fifth, in every thing; sixth, in all measurable and weighable 
things; and seventh, in measurable, weighable and countable things. 

'Phe r^anee of M0k in di^proval, besides those commodities expressly 
covCTsd by the test, is upon the indirect indication of the text {duM al-khiisi) 
in the foregoing tradition. The reliance of al-Shafi'"T, for generalizing possession 
for all :salc6| is the generality of the saying of the Prophet (God's peace and 
blessings be upon him), "It is not permitted: to sell with a loan; to profit 
without a corresponding liability (for loss); or to sell what you do not possess" 
This relates to the topic of sale without liability for loss and is based on his 
opinion that possession is a condition for the subject-matter of sale to enter into 
the liability of the buyer, He also argued on the basis of the tradition of IJakim 
ibn fhzam, who said, "1 said, O Messenger of Allah, 'I am involved in sale 
transactions, what is permitted to me m them and what is prohibited.'' He said, 

possession of it' ". Abu ^Umar said that "the tradition of HakTm ibn Hiram has 
been related from Yaliya ibn Aba KathTr from YQsuf ibn Mahak and "^Abd Allah 
ibn 'Asma' and he said that 'I do not know of a fault in YOsuf ibn Mahak and 
'Abd Al&h ibn 'Asma', except that only a single person relates from them' "'. 
This, in fact, is not a fault even though it has been looked down upon by a 
geoBp of'traditionists. From the aspect of analysis, sale without possessto 
Cite a doubt of riba. Abo Hanlfa exempted what is movable and ttaasferiibH 
ia 'his view, froin what is immovable and non-transferable, for transfer "Of 
possession, according to hira, is possible by making the property available. 
Those who considered measure and -weight did .so becau.sc of their agreemcn: 
that measurable and weighable things do not move out of the liability of the 
seller to that of the buyer except by actual measuring and weighing and the 
sale of that for which he (the seller) is not liable is not permitted."' 
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24,2.4.2. Section 2: Benefits for the Sale ofnhkh Possession is Stipukui and 
those for tphick it is not 

fm the consideralion of this distinctiun contracts arc divided first into two 
^els. first are the contracts of mu^Stpada or the commutative contracts and 
second are those that do not have an ^im4 (counter value), like gifts and charity. 

have as their object the determination and measurement (of the subject-matter) 
and these are sales, hire, dower, settlements and compensation of property 

the mtention of mutual exchange, but is undertaken by way of compassion and 
this is W (charitable loan). The third kind involves both aspects, that is, the 
intention of mutual exchange as well as compassion and includes partnership 
(shartka), negotiated rescission (i^ah) and resale at cost price {taifliya): The 
resuh of the opinions of the jurists on this topic is as follows. 

There is no dispute about the stipulation of possession in commutative sales 
and these are of those things for which each individual jurist has stipulated 
posscsiion. Those that are purely by way of compassion, I mean fori, there is 
no dispute about thmi also that -possession is not a condititm, as il is permitted 
to an individual- to sell a ^ar4 before possessing it. Abfl I;lanlk has also 
exempted those that are due to the compensation of dower or due to Urns'. He 
said, "Their sale before possession is permitted". I do not know of any dispute 

of compassion and mutual exchange and these are tawliya, sharika and initio, 
that they arc permitted before possession as well as after it. 

Abu Hanifa and al-Shafi?I. said ahatitit. mU mvliya are not permitted be&iie. 
possession. Iqak is .permitted', according to them^ as it is a rescission nf sale, 
before possession and not a sale. The proof of those who stipulated possesion 
in all commutative contracts is that it amounts to a prohibited Sale. Malik, 
however, exempted tawliya, iqala ahd sharika on the basis of athar arid legal 
analysis. The alhar is what is related as a mursal from Sa%d ibri al-Musayyib, 
that the Messenger of Allih (God's peace and blessings be upon him) said, 
"He who purchases food must not sell it, till he takes possession of it", except 
what is by way of sharika, tawliya, or ii/ala. Legal analysis indicates that it is 

or loss is not involved. Abu Hanifa exempted from these dovier,' khuf and 
jfala, as compensation in these is not evident, being undetermined. 

24.2.4.3. Sectmn 3: Distinction between Food Soli by Measure and that Sold in 
Heaps (hy estimate) 

Malik made an exception about the stipulation of possession in the sale of food 
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also the opinion of al-Awzj'i. Abu Hanlfa and al-Shafi'l dfd not permit it. One 
of their proofs is what is related from Ibn 'Umar, that he said, "In the time 
of the Prophet (God's peace and blessings be upon him), we used to buy foo^ 

where we had purchased it, to a spot besides it, before we sold it". Abu ^Umar 
said: "Though Malik does not narrate from Nafi^ the occiurence of heaps jii 
this wcension, it has been narrated by a group; 'Ubayd Allah ibn 'Utn»r, alo% 
with' 0t3leEs, has recited it and he has precedence m the retention of tradiiibns 
from Nsa< ". The rehance of the Malikites is that there is no right to be 

contract itself This pertains to the category of the restriction of the generalitv 
by analogy, whose underlying cause is deduced. The consensus of the jurists', 
on the prohibition of sale by a person of that which he does not own, is also 
subsumed under this category and it is called %£i, according to those who 

Those wKq view it from the aspect that its transfer is unlikely naajKISOi 
thM It belongs to the category of uncertain sales (huyjf al-gharar). Tfa^.^fena 
it acquires as a means toward prohibited usury is that a person says to another, 
"Give me ten dirhams and I will return its double to you after a period' ". The 
other replies, "This is not proper, but 1 will buy from you goods (in return) 
for other goods". These goods he designates, but they are not equivalent in 
value (to the goods bought). He then undertakes this sale and purchases the 
goods, delivering possession of the goods sold (in return), after the conclusion 
of the contract. The value of the goods (delivered) is equivalent to the amount 
in </;rA3ms that he (the first person) had asked for as a loan, to be doubled on 
return. The detail exists in the school (of Malik), but this is not the occasion 
for narrating it. There is, however, no disagreement in the school about the 
form we have mentioned that it is not permitted, I mean, their agreement 
about the price which (undetermined) goods are to be jaurchascd before the 

The Muslim jurists agreed npon the prohibition of (the sale of) a debt for 
a debt. They disagreed on (various) issues, though, irrespective of whether 
they formed part of it. As, for example, Ibn al-Qasim did not permit a creditor 

an exchange of a debt for a debt, but it amounts to that when he (the creditor) 
has not stipulated taking anything from him. This amounts to qiyas according 
to the Malikites and is also the opinion of al-Shafi<I and Abu IJamfa. Among 
the things related to this, which MiUk permitted and in which he was opposed 
by the majority of the jurists, is what he said (in al-MuJampam) that "Peopb 
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used to sell meat at a fixed price delaying j>ayment till the date of 

gc said, "The People saw no harm in this or in the other things soM in the 
market". Thn al-Qjsim relates that this is not pctmitted emept wJlen there is 
fear of decay, if the entire quantity is taken at once, There is no permissiBQ 

^ These are the fundamentals of 'this Category, The Cltegory has ten 
pBjhibited in law because of the existence of misappropriation which is 



24.2,5. Chapters: Sales Proscribed on .Account of Misappropriation 
the Cause of which is Gharar 

of which is uncertainty ighamr). Charar is found in sales from the aspect of 
jM (lack of knowledge) in various forms: (1) from the aspect of >W caused 

determine the contract; (2) from the aspect of jakl about the attributes of the 

% delivery), if there is one; (3) from the aspect oi jaU about its existence or 
the impossibility of its acquisition; and this relates to the obstacles to deliyery; 
(4) from the aspect of its sotmd existence, that is its continued existence. And 

Among the sales in which these categories a! ghiSrar are to b« found, there 
are fliose that are expressly proh3)ited in the shct^ and those about which' there 
is silence. Most of those expressly prohibited are a^eed upoh, it is only the 

are disputed. We shall first discuss those sales that are expressly prohibited in 

from amongst those not mentioned in the law, sales about which the 
disagreement of fuqahd> of different regions became well-known, so as to 
render it a rule of fiqh; that is, guidehnes to help in referring things to their 

stomach of a conceiving animal (hahi al-haia); his proscribing the sale of that 
not yet created; prohibition of sale of fruits before they are ripe; of the sales 
"f TOtedwia and tmmbadha; and of sales by throwing stones (hay'- al-ha(St). 
Atnong them are also his proscription- about: mifuwama', two sales in one; 
Mnditional sale; sale linked to a loan; sale of grain cars before they whiten; the 



animals (maUmln and malaqlh)- 

The sale of mataoM in jahiliyyu took the form that the buyer could only 
feel a dress and not spread it out (for examination), or he would buy 
something on a dark night not knowing what was within. This is unanimonily 
agreed upon for prohibition and the reason isjahl about attributes. In the sale 
of munabadha, each party to the sale used to ilin^ a dress at the other, without 
deterniiniug the reciprocity of eitbcf , defetring the natter lo tlieir subsequent 
agreement. With respect to sale by throwing a stone, its form with them was 
that the buyer would throw a stone and say, "Any dress on which the stone 
falls belongs to me". It is said that they also used to say, "If the stone falls 
from my hand, the sale would be binding". This amounts to gambling. There 
are two interpretations of the sale of «aW <i/-«»Wa. First, that these were sales 
they postponed till the she-camel, for example, would deliver its offspring and 

evident. It is also said that it was the , sale of the foetus of the she-camel. This, 
in 6ct, relates to the category of the proscription of the sale of madamn and 
mlMqlh- MadimJn are the foetuses and malUqth are what exists in the spines 
of Stallions (sperm). These are all sales of jahiliyya that are prohibited by 
ll|*«*inent. They are prohibited because of the reasons we have mentioned. 

The ^e of fruit (or crops) is established from the Prophet (God's peace 
and Wessii^ be upon him) that "be proscribed its sale till it began to ripen 
and was in full Woom". To this are related well-known issues, out of whiGh 
we shall discuss the core. 

The sale of fruit can take place either before or after it sprouts. Once it 
comes into existence, the sale can take place either after it is picked, or before 
that- If it occurs before picking, it can either .be before it ripens or 
subsequently; and each one of these (two) can be an unqualified sale, or sale 
with the condition of letting the fruit stay on the trees, or sale with the 
condition of participation in pickings All the jurists agree on. the prohibition 
of the first Bn4 whfch is *e safe ttf ftuit hdOK it comes into etisjeoee, for 
it belongs to the proscribed category of saie before creation and to that of the 
sale of OTBi and mu'-amama (yearly sales). It is related" from the Prophet (<3od's 
peace and blessings be upon him) that "He proscribed the sale of sinin and the 
sale of mu'-awama and these are the sales of trees for (several) years", except 
what has been related from 'Umar ibn al-Khatpb and Ibn al-Zubayr that they 
used to pcnnit the sale of fruit on the basis of sinln. There is no dispute about 
the permissibility of its sale after picking. With respect to its sale after 

mention; except what is related from Aba Salama ibn '■Abd al^Ealjn^n asd 
from ^krima, l3iat it is not permitted except after picking. 



If we accept the view of the majority that it is permitted before picking, 
then, it will be either before ripening, or after it. We have said that this would 
be either an unqualified sale, or a sale with the condition of picking, or sale 
^th the' condition of leaving (the fruit) on the trees. There is no dispute about 
the permissibility of sale before ripening with the condition of picking, except 
^hat is related from al-Thawrl and Ibn Abl Layla, who disallowed it and this 
js a weak recension. There is no .dispute, however, that sale before ripening, 
,vith the cnndition of leaving it on the ttecs, is not allowed, cxc^Jff is 
related from al-LsttnS about its permissian, based on ileductioB ftoiti tte 

different regions, disagreed. The majority— IV&Iik, al-ShSfi'l, Ahmad, IshSq, 
a)-Layth, al-Thawrl and others — said it is not permitted. Abn Hanlfa said it 
js permitted on the condition that the buyer pick the fruit (immediately), not 

The evidence of the majority for disallomng an unquaHfied sale of fruit 
before ripening is the established -tradition of Ibn ^Umar that "The Messenger 
of Allah (God's peace and blessmgs be upon him) proscribed, for both the 

proscription includes the unqualified sale with the condition of leaving the 
fruit on the trees. When it became obvious to the majority that the underlying 
reason in this prohibition— which is based on the saying of the Prophet (God's 

ripening, from thTtraditfen of Anas ibn^Malik "What if AUih were to deny 
the fruit; for what, then, would you be taking your brother's wealth?"— is the 

did not assign an absolute meaning to the proscription, that is, the proscription 
of sale before ripening. They were, on ±e other hand, of the view that it 
applies to sale with the condition, of leaving it (the fruit) on the trees till it 
ripens. Thus, they (Bowed is sale, before ripajing, with the ainditien of 
Peking. They disagreed about an unqualified sak, in "this context, whether it 
should be interpreted to mean (immediate) picking, which is permitted, or 

the unqualified sale to be included in the generality of the proscription, said 

allowed. Malik's renowned opinion^'is that unqualified sales imply leaving the 
fruit on trees, yet another opinion is that they imply picking. 

The proof of the Ka&, in permitting the sale of ftuit generally before 
ripening, is the tradition of Ibn Umar that, the Mrascnger of AIl3h (God's peace 
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(must know that) the fruit is for the seller, unless the buyer has stipulated a 

to stipulate (this condition), it is likewise permitted to sell the fruit separately" 
They interpreted the tradition imposing the proscription, about sale of fru{t 
before ripeiung. to mean a recommendation. They argued about this using a 
tradition related from Zayd ibn Thabit, who said, "In the time of the Messenger 

AIM* (Ged^s peaet aad ^^ssij^'be epon hats), die people \ised tty trade in 
frail before it had ripened. When the tkas of paysnent drew near and dematids 
were made, the buyer would say, 'the fruit has been affected by the vicissitudes 
of time and damaged by diseases'. As their disputes, reaching the Prophet 
increased, he said, as an advice extended to them, 'Do not sell fruit till it begins 
to ripen' ". Perhaps they understood the meaning indicated by the tradition 
through the words, "till it begins to ripen", as the blossoming of the fruit— on 
the evidence of the saying of the Prophet, "What if AUsh were to deny the fruit; 
for what, then, would you be taking your brother's wealth?" It was analytically 
consistent for tjhase among the KQfis who held this opinion and whs diii-^ 
share the opinion of Aba Ilantfa about the requirement of inujtcdiate {ricfeingfe 
the sale of fruit, to permit its sale before the commencement of ripening with 
the condition of leaving it on trees. The majority, then, apply the pemussibilitj 
of the sale of fruit, with a condition before ripening to a particular case — that 
is, when the fruit is sold with its a^l (the trees). 

There is no dispute about the permissibility of the purchase of fruit after 

the jurists, impLs that the fruit is left on trees,' on the evidence of the saying 
of the Prophet (God's peace and blessings be upon him), "What if Allah were 

The ivisdom behind the evidence is that disease normally infects fruit before 
it begins to ripen; and after ripening it is rare. If the condition of leaving it 
on trees is not stipulated in the sale, there would be no expeaatiotiat disea*. 
The condition is therefore invalid. According to the ijanjfltts, the sttpaMoo 
of leaving fruit on trees is not permitted latid the. generaJity: occurring in' the 
tradition implies picking. This is against the impUcation of the tradition. Their 

it mvolves uncertainty (gharar). It is, therefore, not permitted to sell things 
with (delayed) periods. The majority maintain that the sale of fruit is 
exempted from the rule of delayed sales, as it is not possible for fruit to 
become ripe all at once. The Kufis, then, went agaitKt the majority on two 
counts: first, m the permission of sale »f fruit before ripening; and second, in 
the dcnial-of leavuig ripe fruit on trees — by stipulatirig it as a condition, or by 
making an unqualified contract. Their disagreement in the first rase is more 



cjtcgwy of recoadlKitiofi af the two p«ceifing traditions of n>n 'Umar and 
(,{j3USE this is aJse related irom ^inai ibn al-Khatflb and Ibn al-Zubayr. 

The commencement of ripening, beyond which the Messenger of Allah 
(God's peace and blessings be upon him) permitted sale, takes place when the 

turn blact. On the whole, the attributes of ripening should appear in the fruit. 
Xhis is the opinion of a group of jurists, of different regions, because of what 
is related by Malik from Humayd from Anas, "He (the Prophet) was asked 
about his words — *till it ripens' — and he said, 'till it turns red' ". It is also 
narrated from the Prophet (God's peace and blessings be upon him) that "He 

Zayd ibn Thabit in a nmation of Malik from him, did^not sell his fruit till 
the rise of the Thurayya (Pleiades) and this was when twelve nights of ayyar, 
that is May, had passed. It is also the saying of Ibn ^Uraar, "He was asked 
about the saying of the Messenger of Allah (God's peace aad hk^ings be upon 
him) that proscribed the sale of fruits till they were safe from disease and < Abd 
Allah Ibn 'Umar said, 'That is the time of the ascension of Pleiades' ". It is 
related from Abu Hurayra from the Prophet (God's peace and blessings be 
upon him) that he said, "When the star ascends in the morning the diseases 
are removed from the residents of the land". Ibn al-C^asim related from Mflik 

intending th«eby, Allah knows best, the ascension of the Thurayjm. Bis,well- 
knwH qunion, however^ is that the .ort^ard is not to be sold till it begins to 
fipeii. It-is also said that he did not take into asxonnt, along with ripening, 
(the condition of) the ascension, of the Thurayya. The resulting opinions fiom 
the jurists about the commencement of suitability (for sale) are three: one, that 

time of sale there is no ripening; third, that it is both things taken together. 

a single orchard itself fruits of different species with different stages of 
ripening, no species is to be sold unless ripening commences in the species 

stages of ripening is permitted, according to him, by ripening in others. 

the start of ripening in parts of it, not necessarily in the whole of it, when 
such ripening occurs in it, it occurs prematurely long before the ripening of 
the rest, a successive process, because the time when fruits are generally 
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species. Al-Shafi'i based his view on the deficiency in the coming into 
(proper) existence of the fruit, that is, if it did not ripen it would be the sale 
of that which is not created, because the criterion of ripening in it at the time 
of purchase is not created yet; but what he al-Shafi% says is not stipulated 
for all fruits, otJy for some fruits in the same garden — it is an opinion not 
held by anyone else. The above is the gist of what is well known of theit 
ilisagr«e?nent about the sale, of fruit. 

Among the traosamtHd traditiBas relevant to this heaiiing, whtch they also 
dfeputed, k that which is related from the Prophet (God's peace and blessings 
be upon him) about the proscription of the sale of ears (of grain) till they 
become white and of grapes till they become black. This is because the jurists 
agreed that it is not permitted to sell wheat in the ear without the ear itself, 
as it is the sale of a , thing whose characteristics are not known, nor is its 
quantity. They disagreed about the sale of the ear itself along with the grain. 
The majority permitted this, including Mahk, Abu Hanlfa, the jurists of 
Medina and the jurists of Kufa. Al-Shafi'i said: it is not permitted to sell the 
ear itself even if it is fully mature, as first, it involves gharar (hazard) and, 
secondly, (it is prohibited) on the analogy of (the prohibition of) its sale mixed 
with straw after threshing. The proof of the majority is in two things: 
transmission and analogy. The transmission is what is related from Nafi^ from 
Ibn 'Umar "that the JVIessenger of Allah (God's peace and blessings be upon 
Mtn) pr^Sffiibeil the sale of a dste-p^ till it is ripe and of an ear titt it 
whitens and is safe from ^seasfr— proHbiting borfi the seller and the buyer". 
Tte tradition (contains) a significant addition over what has been related by 
-Milils, of the same tradition; and an addition reported by a trustworthy 
(imsmitter is acceptable. It is reported that al-Shifi% withdrew his opinion 
Tsim he heard of this addition, because (the use oO analogy according to him 
is not correct with the existence of a liiidn/t. 

The sale of an ear, when it is green and has not grown, is not permitted 
according to Malik except with the condition of cutting. About the sale of ears, 
which have not been harvested, it is said that it is permitted according to Malik, 
while it is also said that it is not permitted unless they are in a sheaf. Its sale 
in threshed straw is not permitted, without any disagreement. This is so when 
it is (sold) in heaps (by estimate), but when it is sold by weight it is permitted 

TTiose who permitted the sale of ears, when fliUy mature, disagreed as to 
who is to be responsible for harvesting and ihreshiug. The Ktlfe said, it is up 



>,o the seller who is to undertake it and deliver dean grain. The others said 
J fhat it is the responsibility of the buyer. A theme relevant to the subject of 
E this chapter is ill the' tradiliBn affirming "that the Messenger of Allah (ISud's; 
- £3ce and blessings be upon him) prtKcribed two sales in tme", according to 
.(lie liaMli of Ibn 'Unar and those of Ibn Ma5%d and Aba Hurayra. Aba 
' (Umar said that all these have been transmitted by the trusrwortiy authoHties. 
The jurists, therefore, agreed generally on the implication of this l/adak, but 
aiflered over the details— I mean the form to which the term is applied and 
that to which it is not. They also agreed on some of its forms. This sale may 
take one of three ways: one is exchange of two priced commodities for two 
prices, another is exchange of a priced commodity for two prices and a third 

house for such price"; and second, that he says to him, "I will sell you this 
tiling for a dmsr or this other commodity for two iUnan^\ The sale of a single, 
commodity for two prices is also visualized in tvFo ways; first, that one of the 
prices is in cash while the oijier im credit, lilc one saying to the other, "I will 
sell you this dress in Ciish at such price on the condition that I buy it from 
you (on credit) with such period and at such price". The (sale of) two 
commodities for a single price is like one saying to the other, T will sell you 
one of these two for such and such price". 
In the first case, when one says to the other, "I will sell you this house for 

unknown for the two things (being sold), if they are separated the parties 

The basis of tl-ShJfi'l, In rejecting, two sales in one, is^the ignorance of the 
price or the priced commodity. As to the second case, which is when he says, 
"I will sell you this thing for a dinar, or this other commodity for two disiirs 
on the condition that the sale is binding in one of them", it is not permitted 
according to all, irrespective of the currency being the same or different. 'Abd 
al-'AzTz ibn Abl Salama differed m this. He permitted it whether the 

to all is jaU (lack of knowledge), while according to MaUk it relates to the 
ategorv of blocking of the means (sadd al-dltarn¥) for it is possible that he 
would select for himself one of the dresses and, therefore, would have sold a 
dress plus a dtftar for another dress plus a dlndr and this is not permitted on 
i^lik's principles. In the third case, which occurs when he says, "I sell you 
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bindmg then there is no dispute that it is not permitted, however, if the sale 
is. not binding in one of them then Milik permitted it, while AbQ Hanifa aj j 
al-Shafi'l prohibited it for they (the parties) separated with an unknown price 
Milik regarded it as a case of option (khiyar). When he has an option the 
possibility of regretting the conversion of one currency into the other is not 
visualized, which is the (real) obstacle according to Malik. The underlying 
cause of prohibition of this third case, then, according to al-Shafi% and Abo 

prohibition according to Mjlik. is the plugging of the channels (sadd at 
dharaV) that may lead to usury (rite). This is because of the possibility that 

deferred and then change his mind when the other appears better to him. He 

the other, admitting the sale of a price for a price with a delay, or with delay 
and excess. This is the case when the price is a currency. When the price is 

sale of food for food with excess. 

If, however, he says, "1 will buy from you this dress on cash for so much 
on the conditien that you buy it from me (on credit) with a period", it is not 
permitted umi>imBBsiy.(by acmrditig to them (jhe jurists), m it is otie 

category of Vao, which is the sale by a person of wfeat he does not have and 
it also involves the prohibiting cause ofjahl about the price. If he says to him, 
"I will sell to you one of these two dresses for a dtmr" and one becomes 
binding on him, whichever he chooses and they part before the (exercise of) 
option,-then if the two dresses are of different kinds that can be exchanged 
for each other, there is no dispute between Milik and al-Shifi'l that it (the 

underlying cause of prohibition is uncertainty and jahl. If the dresses are of 
the same kind it is permitted according to Malik, but not according to Abu 
ijanlfah and al-Shafi'i. Malik permitted it, however, as he permits an option 
in sales of similar kinds after the contract, because there is minimal gharar in 
this according to him. Those who did not permit it did so because they do 
not permit ghsrar at all, as they (the parties) separated with an uncertain sale. 

On the whole, the jurists agreed that excessive gharar is not p«l»tw3) 
while minimal ikamr is. They disagreed about things as to the kinds gtghmir 

If we adopt the opinion of KWik's school for permissibility with the buyer 
having to choose between takmg possession of (one out of) the two dresses mi 
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„ne of them is destroyed or becomes defective, then who is to suffer the loss? 
It is said' that the loss is (shared) between them and it is said that the buyer 
is entirely'hable unless evidence of (the agent oO'its destruction is established. 
I, is (also) said that a distinction is to be made in the dresses as to what is 
obvious to him (about the agent of destruction) and what , is not obvious to 
him, as in the case of the slave and he is liable for what he was oblivious to 
ffhile he is not liable for that to which he was not oblivious. Is it, then, binding 
on hitn to accept the residue? It is- said that it is bKi4itig and it is said it is 
not binding. This belongs to the rules of sales. 

We should bear in mind that the issues included in this topic are all related 
to the problems of ghamr for the jurists of the provinces; but for Malik there 

there are others that he relates to the problem of giarar 

These, then, are the issues that relate to the expressly mentioned ahkam in 
this topic. It is proper if we discuss, when deahng with the topic of sales 
(declared) void on the basis of (spurious) conditions, his (Malik's) prohibition 
of sale with a double condition and sale with a condition, even though their 
cause is ^W. 

24.2..rl. Section I: Issues not Expressly Covered (by the texts) 
The issues under this topic, not expressly covered (by the texts) and which 
arc disputed among the jurists of different regionsv are rtiany, hut we shall 
choose for discussion the best known hoping that. their analysis may provide 
inspiring guidelines for the mujiahid. 

24.2.5.1.1. Issue 1: The subject-matter of sales is of two kinds 

dispute about (the validity of) their sales; and things absent or impossible to 
see (or examine), in these there is disagreement among the fuqah&^. 

Some said, the sale of an absent thing {mahi) is not permitted in any 
circumstances, whether described or not described. This is the better-known 
opinion of al-Shifi'l and is recorded by his disciptes, I mean that the sale of 
an absent mab^ is not permitted by description. M^Iik and mc«l tjf the jurists 
of Medina said that it is permitted to sell aa absen.t eomoBidity (Wja*) by 
description as long as it is of a Itiod in, wbiti tie dracriptiiai is not likdy to 
change prior to the takittg of ^cissess^^: ^^si^Sa. said tl^ it is pers^itted 
la sell an absent commfidity witilOBt description, fant the hujer has a» option, 
when he actually sees it, whether to maintain the sale contract or to rescind 
It. Similarly, they permitted Sale by description, on the condition of the option^ 
of examination (Hryii- ai-mV), "en when tte thing conforms with the 
description. According to Msjit, if the thing conforms with the description the 



sale becomes binding. According to al-Shafi^ the sale does not take effect ab 
initio, in both cases. It is said in the school (of MaUk) that the sale of an absent 

option of examination. This has been stated in the Mudawwana, but fs rejected 
by "^Abd al-Wahhab, who said, "It is against our principles". 

The basis of disagreement is whether the fact that the degree of knowledge 
gained through description being less than the degree of knowledge attained 

affecting the sale of a rammodity, as it amounts to excessive uncertainty 
igharar), or that it is not effective being uncertainty of a minimal degree that 
is tolerable. Al-Shafi'^T viewed it as excessive^Acirflf, Malik as minimal. Abu 
IJanTfji. was o£ the view that if the buyer has t|ie option of (later) examinatioa 
then there aa gk&mr ev^ tfeot^ iie di4 aot sess it at tite time cff the 
contract. Mafik held th« ja^i mnsequcnt uptffl the absenc© of a d^aiption k 

contention with Mahk that description stands as a substitute for an 
examination of the mabf, because of its absence or because of hardship 
involved in its display or the risk it is likely to be exposed to through repeated 
display. He, therefore, permitted sale through the listing of the description. 
He did not permit the sale of a weapon in the scabbard, or a folded dress in 
a cover, unless displayed or examined in the sheath. Abu Hanifa argued on the 
basis of what is related from Ibn al-Musayyib, who said "that the Companions 
of the Prophet (God's peace and blessings be upon him) said, 'We wished that 

as to know who had greater acumen for business and then ^Abd al-Ratiman 
bought from ^Uthinan ibn "^AfTan a mare that he had on a different (distant) 
Jaad of hm for forty thousand or four thousand' and he (Ibn al-Musayyih) 
related the entire report from which it s evident that the sale erf" an absent 
thing is valid. The stipulation of species, however, is a necessary condition 
m§m^^ .!» AbD JJaiafe. Sale by description or through the option of 
s^^umvs^mm. of m alKi^ admits of another kind of gharary whether die 
iWftg exists at the tisse ef tJie contract or is non-existent. They, therefore^ 
SE^ul^fid. tl^t the E&S®ffi^ Ofi ijie commodity should be recent except when it 
h feotn d^id^fion Hfee immovable property. On the basis of this, Mafik 
sdlosved' sale throtigtf priot examination, I mean, if it is so recent that he is 
a?Kured the commodity is utiUkely to change with the passage of a short time. 
I^t it fes_ffljt€ai 

24.2.5.1.2. Isiue 2: Agreement that it is not permitted io sell things with a 

(delayed) period 

They agreed Xhsx. the sate of tkings is not pcrniitted with a dekyed period and 
one erf" its conditions is the deiivery of tJie maiff to the buyer, immediately^ 



following ,th 



mutually agreed discounted price (with the seller retaining the delivery of the 

^ey did not permit a cash sale in this just as Malik did not permit it in the 
sale of an absent mabf. The majority prohibited this in so far as it looks like 
the sale of a debt for a debt and because of the inability to deliver. It appears 
thai the prohibition of sale of a debt for a debt here belongs to the- prohibition 
iHsed upon ghatsr^ tjwing to the hA of ddivery ftom 10111 jranies, not n> a 
case of n*a and we have aheady discussed the underlying cause of the 

taking by a person from his debtor, in exchange of the debt he owes him, dates 

held it to be (an exchange of) a debt for a debt. Ashhab used to permit this 
on the ground that (the exchange of) debt for debt occurs only when he has 
not begun to take possession of any part of the commodity, I mean, he used 
to hold the viei^ tfaat tbe passion of the first instalments stands in the place 
(tf the possessioB of the la^t fasateows. This is analogy according to many of 
the Malikites and is also the opinion of al-Shlfi«I and Abu Hanrfa. 
24.2.5.1.3. Issue 3: Crops growing in a smgle phase and those growing more 

The jurists of the provinces regions agreed on the permissibility of the sale of 
fruit, which grow only once when a part has ripened, even though the rest 
have not ripened as yet. They disagreed about those, which produce different 
crops, even when the first crop has begun to rip^. The summary of the 
(opinions in the) school of Malik in this is that the yields are either amsecmne 

those (crops) that are not created as yet is not to be included in those that are, 
like the fig tree which has the first yield and the later prime pick. Again, if 
they are consecutive, without interruption, it is possible either to distinguish 
the crops or it is not. An example of the distinction is the husk of winter 
barley which is yielded time after time. An example of those which cannot be 
distinguished is melons, egg plants, cucumbers and pumpkins. About those 
which can be distinguished and separated there are two narrations: one of 
permissibihty and the second of prohihitbn. About those which are 
consecutive andi cannot be distinguished tih^ is Oust): one tipinisn of 

He (Malik) was opposed in all this by the Kofis, Ahmad, Ishaq and al- 
Shafi'i, who said that one crop cannot be sold on the basis of (the ripening of) 
another. ^Mik's proof of the pQanissibi|ity of the sate of ititlistinguishable 
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things is that the containment (delay in selling the ripe part) is not possible 
(especially if perishable), so it is permitted to sell that which- is not created 
from among them along with what is created and has begun to ripen. Its basis 

is ripe, as Malik considered gharar in description similar to gharar in the thing 
itself It is as if he held that the exemption here must be considered analogovis 

ripe for the occadon of tteffi^ty. The prindirfe, according to him, is that 
withm (the categories at) ghariw is that which is ptnniitea at the time of 
necessity; and he, therefore, prohibited according to one of his reports the sale 
of more than one yield of winter barley because there was no necfssity hers If 
they were distinguishable. The aspect of permissibility of winter barley on its 
similarity with that which is not distinguishable is weak. According to Uie 

created and to the prohibited category of annual sale of fruit. 

The sale of turnips, carrots and cabbage is allowed, according to Malik, when 
they have begun to ripen and that being their suitability for consumption. Al- 
Shafi'l did not aUow this except when (they are) hartested, otherwise it is from 
the category of the sale of that which is absent. In the same category is the sale 

aifl% diillowed. The basis for their disagreement is their different views 
nhe6^ it Wongs to (Ae pati^y tflghtmr which affects sales. This is so as 
they agreed that gkarar\^ divided into these two kinds and that which does not 

combination of these two factors. Another similar question relates to the sale 
of fish in a, i; ' ■ .aid it 

of a runaway slave, which is permitted absolutely by some, prohibited by others 
including al-Shafi'r. Malik said that if his description and location are known 
both to the btiyer and #ie seller, it is jjermitted, but I believe, lie Aen stipulated 
tiiat his nioning away should also be knovoi, in ^idi case thet^ shtmld be 
mutual delay, that is, the seller does not take possession of the price till the 
delivery of the slave to the buyer, because it is a case of vacillation, at the time 
of the contract, between a sale and a loan. This is one of Malik's principles 
through which he prohibits cash (payment) in the postponed sale, in the sale 
of the unreUable delivery and in all that is of the same genus. Among those 
who permitted the sale of the runaway slave and the stray camel is 'UthroSD 
al-Batti. The proof of al-ShJfi'r is the of Shahr ibn Hawshab from Aba 
Safe. al-Khudn "that the Messenger of A16h- (God?s peace and blessings be 
upon him) proscribed the sale of a runaway slave, (the sale> of ^bat is in the 
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bellies of cattle till delivered, the sale of what is in their udders and the sale of 
booty till it is apportioned". 

: Malik permitted the sale of milk of cattle for a limited number of days, if 
.^e amount milked from them was generally knom m practice, but he did not 

'permitted except by a known measure after milking. In this topic is also the 
prohibition by Mahk of the sale ot meat m is stoj. Stroitely prohibited is the 
sale of the diseased, but Mjlik permitted it, unfc«s the iBseasc was incurable 
It was prohibited by al-Shafi% and Abu Hanlfa, wlifch is afeo another mirration 
from him {Malik). Within this topic is also mineral dust and the dust from 
goldsmiths. iMahk permitted the sale of mineral dust for cash from another 
metal or for a commodit}-, but he did not permit the sale of dust from a 
goldsmithery. Al-Shah'^i prohibited the sale in both cases, while others allowed 
it in both, which was the opinion of al-Hasan al-BasrT. These, then, are the 
sales that are disputed from the aspect of lack of knowledge of their quality. 

About the consideration of quantity, they agreed that it i§ not permitted to 
sell a thing that Is (usually) measured fay size m by weight or by count or by 
length, except when its qtHnuty is town to the huya and the seller. Th«y 
agreed that the knowledge of these things by way of known measure or known 

weighed, counted or measured by area. They also considered whether 
knowledge is msufficient if quantification is arrived at by way of appraisal and 
assessment; it is permitted in some and prohibited in others. The principle in 
.Malik's school in this is that it is permitted in all things the utilization of 
which is in bulk and not in single units. These arc of different kinds, according 

those that are primarily >M/but may be measured, thrae are Uke land and 

them and their sale is not allowed as juzdf. It is these (last) that have utility 
in their separate units, as wc said. According to Malik the juzsf sale of gold 
nuggets and silver, not minted, is permitted, -but it is not permitted in dirhams 
and imrs. Abu Hanlfa and al-Shafi'i said- it is permitted with disapproval 

measure of it for a certain (price). When its total mea^Lre has been found, its 
total value at the agreed rate is to be settled. Abu Hanlfa said that it (the juzaf 
sale) is valid only in a singte measure that we havcnamed (probably that which 
IS in bulk). Mjlik permitted this kind of sale (i.e., by estimate) in slaves. 
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ilressts and fixid. AhO Hanlfa prohibited it in slaves and dresses, while others^ 
I think, prohibited it in everything because of the uncertainty of the price. 
It is permitted, according to Malik, that the buyer accept as true the seller's 

might be a way to induce the buyer to accept the seller's claim. According to 
the others, this is not permitted unless the^buyer ascertains its measure, owing 
to proscription of the Prophet (God's peace and blessings be upon him) of the 
sale of food till it has been duly measured. Othtre permitted it unconditionally. 
Among those who prohibited it are Abu I^Iiinlfa, al-Sh3fi'l and Ahmad, ^hile 
among those who permitted it without reservation arc 'Ata' ibn AbT Rabah mi 
Ibn Abi Mallka. It is not permitted, according to Mahk, that the seller, who 
knows exactly the quantity of the commodity but does not inform the buyer 
of it and (then) sells this measurable commodity by estimate (juzllfi to a buyer 

buyer is concerned. It is not permitted by al-Shafi'l and Abn Hanlfa (also). 
According to Malik, the proscribed (sale ot) muuiam, which is the sale of an 
uncertain quantity for an uncertain quantity, belongs to this principle. In the 



24.2.6. Chapter 4: Sales with Conditions and Provisos 

separately as an independent category of sales. The basis for the disagreement 
of jurists,in this issue consists of three traditions. The first of these is the 
tradition of Jabir, who said, "The Messenger of Allah (God's peace and 

condition, riding it to Medina". This tradition is found in the sniij 
aimpilations. The second tradition is that of Banra that the Messenger uf 
Allah (God's peace and blessings be upon him) said, "Any condition that is 
ajt IB (aCEOliaee with) the Book of Allah is void, fhou^ it be a hundred 
conditions". The tradition is agreed upon (by Muslim and al-Bukhart) for its 
soundness. The third is the haittth of Jabir, who said, "The Messenger of Allah 
proscribed muhOqala, muzdbana, mukkahara, mu^awama and thaniyya (proviso) 
and exempted the araya". This too is found in Muslim's Sahik. Related to 
this issue is what is reported by Abu Hanlfa that it is related "that the 
Messenger of Allah (God's peace and blessings be upon him) proscribed sale 
with a condition" (that is, sale dependent upon a condition). In view of this 
apparaa: conosidjcaon in these traditions regarding conditional sales, the 
jurists disputed sale with a condition. Some said, the sale is void and the 
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condition (too) is void. Among those who held this opinion are Aba Hanlfa 
jnd al-Shafi%. Some said that both the sale and the condition are vahd. Among 
those who held this opinion is Ibn Abi Shjbrama. Some other (jurists) said 
that the sale is valid, but the condition is void. Among those who held this 
opinion.is Ibn Abl Layli. Ahmad said that the sale is valid ■with one conditioii, 

Those who nullify sale with a condition adopt the gstmlity of his {the 
Prophet's) proscription of sale with a condition mi his pr^sttj^iwi ef 
provisos ithamyya). Those who permitted the sale -while tttdfifyinf the 
condition adopted the generality of the hadah of Barrra. Those who did not 
permit two co-t.r. > ,,i ir,.n.tt,-J nnr. .ir„„s-d on the basis of the tradition 
of'Amribn ; The Messenger of 

Allah (God's -ith a sale is not 

permitted, nor are two conditions witn a sale ana there is no (entitlement to) 
profit without a (corresponding) liability for loss, nor should there be a sale in 

In Mini's vievr, the conditions are divided mto three kinds: conditions that 
are nullified along with the sale; cnnditions that arc permitted along with the 
sale, and conditions that are nullified, but the sale is valid*; It is believed thai 

by the stipulator nullifies the sale, but when it is given up by him the sale is 
vaHd. The expounding of clear distinctions within his school, among these four 
categories, is difficult, though many of the jurists have desired to do so. In 

implied ghanr or rihl is excessive, he (M^'ik) nullifies the sale and mlhfies 

the sale. Malik's followers are of the view that his oj?inion is the best, is it 
accommodates all the traditions and such accommodation, according to them, 
is better than making preference (urflh). The later Mahkite generations have 
made some similar distinctions in these; among them are Jiddl, al-Mszin and 
at-B5jI. To explain the details, it may be said that a condition pertaining to 
the subject-matter of sale falls into one of the two primary categories. Firsts 

one who sells an ama or a slave boy and stipulates that when freed he (the 

said that the contract is valid, but the condition is void' due to the ^adak.ot 
BaHra. Second, to stipulate a condition that is effective within the duration of 
owtiership. This they Sffld is divided into three kinds: dther to stipulate a 



benefit of the subject-matter {mabf) for himself; or to restrict the buyer's 

the subject-matter and this loo is divided into three kinds with one of the 
meanings being that of magnanimity while the other is not. 

When he stipulates for himself a minor benefit that does not amount to a 

stqjulatjng residence in it for a short period, lifce om momh^^ind^it is. ^id af 
A year — 1M& is permitted (m the basts of Ae traditUm of Jlbff* If, ht«iravsar, he 
st^ulat^ pt^vefition of disposal, patticulai* or general, thefl Ms is not 
permitted as it involves thaniyya (proviso), like selling an ama with the 
condition that he (the buyer) will not cohabit with her or will not sell her. 




he (the Prophet) sold it and stipulated riding it^to Medina while in others he 
sold it and asked for the ride by way o^'^ariya (loan). Malik viewed all , this as 

lengthy duration. In terms of Aba lianTfa's principles, however, it is prohibited. 

His (tte Clef's) stipulation of conditions that do not involve magnanimity, 
lite the cemdition ttf not selln^ it, is not permitted according to Malik; it is 
said thar be held, tfie sale to be rescinded and it is also said that only the 
ecRtt^tien ^fm GancelljEd. the person to whom the seller says, "When I 
bring thevjwice (back) to you, return the n^f to me", it is not permitted 
according to Malik as it is Mnbivalent between 'being a sale and a loan. If he 
brings back the price it amounts to a loan, if he does not it k a sale. They 
disagreed about this in the sdiool (of M^ik), whether it m pcMoittcd in a 
negotiated rescission iyqSh), Hiose who view i0h as a- nullify ft \^ the 
factors that nuUify stdes, vs*Be those who cotsicler it as re^anding^ of a sale, 
distinguish it from sales. They also dfeagreed about one wbo ^lls a.ttmg irith 
the condition that it is not to be sold until the price is paid. Malii is reported 
to have permitted this, as its ^ukm is hke the hukm of a pledge {rahn) there 
being no distinction in a pledge whether the thing is a property sold or 

permitted, as it is a condition that prevents the buyer from the benefit of the 
sale for a long period in which the seUer cannot stipulate a benefit (fpr 
himselQ, therefore, it is necessary to invalidate the sale. It is for this reason 
that Ibn al-JVtawwaz said tlrat it is permitted if it is fijr a i^ery shotrt period. 
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One of the narrations in this topic is his (the Prophet's) proscription of sale 

disagreed about the vaUdity of a sale when he (the seller) relinquishes the 
condition before taking possession. Abu Harafa, al-Shafi'i and all the jurists 
prohibited it, but Malik and his disciples permitted it, except for Muhammad 
jbn al-Hakam. An opinion like that of the majority is also related from Milik. 
The proof of the majority is that the proscription implies the fasMd of the 
pir£^ibited action and, ftuther, the price of the mabf- here is unceriain due to 
its assoGiatioa with a loan, ft is related that Mufc^mro^ itjti Ahmad ibn Sahl 

Isms'll ibn Ishaq al-Malikl, saying to him, "What''is the difference between a 

Ind a skin of wine, who when he contracts the sale says, 'I forgo the skin.'' 
He then said, "This (latter) sale is annulled by agreement of the jurists". 
Isma^Tl answered this question with a reply that is not legally persuasive, 

choice between relinquishment an non-rehnquishment, while the problem of 

question, which is: "How can he have a choice here and did not have one there 
so that he may forego the skin and validate the sale?" It is better to say that 
the prohibition here is not due to a thing inherently prohibited, that is a loan, 
as a loan in itself is permissible, but it has been imposed due to its association, 

inherently prohibited and not .for, the of stipulatioiitof a condition).' The^ point 
a isstjc is ivhcther faiSd arisiixg in a sale, because of a condition, is removed 
when the condition is revoked, or is not removed — just like the fasnd arising 

inherently prohibited. This too is based upon another principle and that is 

the majority view it as non-rational. The fasad that is found in usurioiis sales 

these sales arc not valid, according to themf even if riba is relinquished after 

will be explained in the ahkm of the vitiated sales. 

Within this topic is the sale of the ^urban (sale with earnest money). The 
ma)Qrity of the jurists of different regions hold that it is not permitted, but it 
is related frbm a group of the Ttiftm that tbey permitted it, among them are 
Mujahid, Ibn SuTn, Nafi': ibn al-Hatth and Zayd ibn Aslam. The form it takes 
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IS that a person purchases a thing and delivers to the seller part of the pric^ 
on the condition that if the sale is executed between, them this earnest money 
will form part of the price of the goods, if it is not executed the buyer will 
forgo it. The majority indined toward its prohibition, as it is from the category 
of gkarar, mukkSfara and the devouring of wealth of others without 

blessings be upon him) permitted it". The Ahl al-Haditk said that this is^o! 
known from the Messenger of Allah (God*s peace and blessings be upon him). 

Under the istithnO^ (provisos) are well-known issues about which the jurists 
have differed, 1 mean, whether they are included within the proscription of 

and exempts what is in the j^tus. The nujt^ity of the jurists the |^vii^| 
induding MaKk, Aba yanifa, al-Shafi^l and al-ThawTr, are of the view that i! 
is not permitted. Ahmad, Aba Tliawr and Dawud said that it is permitted and 
it is also related from Ibn '■Umar. The reason for disa:greement is thar 
difference whether the exempted (thing) is part of the mahf; from which it has 
been exempted, or it is not a part of the mabf, but still remains in the seller's 
ownership. Those who considered it as part of the' mabf said, (exempting] it 
is not permitted and it is among the proscribed exemptions on the ground that 
they contain uncertainty of description as well as uncertainty of safe delivery. 
Those who said that it still remains in the ownership of the seller pCTmitted it 
The summary of opinions in Malik's school about one who sells an s^tft^ arid 
exempts part of it, depends on whether this part is defined proportioitately, or 
specifically or by measure. If it is stated proportionately, there is no dispute 
about the permissibility of its sale, like his selling a slave except (say) onc^ 
fourth share in him. If it is specifically denoted, it can either be internal 
(invisible), like a foetus, or visible. If it is invisible, it is not permitted. If it is 
visible, like the head, arms, or legs, it can either be part of an animal whose 
slaughter is permitted or one whose slaughter is not. If it is one whose 
slaughter is not permitted, the sale is not permitted, as it is not permitted to 
sell a salve and exempt his legs, for that which is exempted is indistinct (thus 
entailing gharar) and cannot be divided. There is no dispute about this. If it is 
an animal whose slaughter is permitted and he sells it and exempts part of it, 
that has a value, with the condition of slaughtering, then in the school there 
are two opinions. First, that it is not permitted and >this is better 
Second, x\m,k is p^n^msd mA ^Qm. is the opHtam of Ibii l^tab who peinnittttl 
the sale of a goat exempting the feet and die head. -If, howcwr^ tte cxefflpte^ 
part has no ^ue^ tee is no dispute in the sciiool ab<mt its; permi^a* Th*: 
basis for Atelik\ opinion is that if he excmpls it with the skin ilicn what 
under the skin is unknown juid if he does not exempt it with the skin, hecEocs 
not know how it will come out having been skimied. The basis for Ibn IJahA's 
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opinion is that he is exempting a detennined and known limb andthe existence 

°f walnut in its shell. For the exemption from an animal on the condition of 
slaughter, either by custom or expressed, a part determined by measure, like 

jVlalik. Mrst is prohibition and this is the narration of Ibn Wahb. Second is 
permission in a few arial only and this is the narration of Ibn al-Qjsim. 

They agreed, under this topic, about the permissibility of a person Selling 
the fruit of his palm-grove exempting from it certain determined date-palms 
„„ the analogy of the permissibiUty of their fruit purchased separately. They 
also agreed that it is not permitted to him to exempt from his palm-grove an 
unspecified number of date-palms to be determined by the buyer after the sale, 

disagreed about the man who sells a palm-grove and exempts from it a number 

the description of date-palms vary, while its permissibility is related from 
Mahk. Ibn al-(iasim rejects his (Malik's) verdict in the case of date-palms, but 
allows it in the case of sheep. Similarly, they disagreed when the buyer 
exempts a measure from, the sale of the palm-grove. Abu 'Umar ibn 'Abd al- 
Barr said, "The jurists of different regions, whose verdict is accepted and 
according to whose opinions books have been recorded, disallowed this because 
of his (the PropbetV) proscripJasit. of provisos in sales mi because it is 
exemption of a uteastijE m a ^Je hy estimate (^zl^^, AfeEt and^ Ms 
predecessors from- among the jurists of Medina permitted' this, if exemption 
was less than a third and disallowed it in more than that, interpreting the 

compared the sale of what is besides the exempted part to the sate of a heap, 
the exact amount of whose measures is not known, being sold by estimate 
exempting a defined measure from it. This .principle is also disputed, I mean; 
sale by estimate, exempting a certain measure from it. 

individual contract^Malik and his disciples''permitted this, but the Kttfts and 
al-Shafi'i did not permit it, as they held that the price would then be 
unknown. Malik said if the rent or wage is specified, it would not remain 
unknpm Perhaps those who disallowed it saw it as two sales in one. They 
»Siw4 that loan and a sale are not aUowed, as we have said, but the opinion 
of &Wi\di{feed about the permission of a loan and partnership (ilmika% he 
P€tjnittcd it once and disallowed it^aiiother time. 

thw differences on the degree of the prohibiting causes stated textually. Those 
for «%oni a prohibiting cause appeared to be strongly involved in a particular 
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transaction prohibited it, while those to whom it appeatsd t» eairry flnlj! sMsk 
weight allowed it. This actually depends on the discretion o£ the mujtaUl, ^^^ 
in reflecting over such issues is pulled equally by the opposing probahiHties' 
In such cases of dispute it is fairer to hold each of the disputing jurists to be 

choose any of the conflicting opinions. 



24.2.7. Chapter 5: Sales Proscribed because of Harm or Fraud 

The transmitted (injunctions) in this chapter are those that are establisha 
through the (Prophet's) prohibition: that an individual sell countering the sale 
of his brother; that he make an offer countering the offer of his brother; that 
trade caravans be received (outside the city limits); that a settler sell on behalf 
of an inhabitant of the desert; and that bids be raised (najsh). The jurists 
differed about the details of the meanings of these -traditions, a disagreement 
that is not wide apart. 

MaUk said that the meaning of his (God's peace and blessings be upon him) 
words, "Do not sell counter to the sale of others" and of the proscription about 
one making an offer countering his brother's offer, is the same. It is a situation 

between them (the buyer and the seller before concluding the sale), except 
minor formalities like the choice of gold, or ihe stipulation of defects or 
absolution from them. Abfl Hanifa interpreted the tradition in the same way 
as Mahk. Al-Thawn said that the meaning of his (the Prophet's) words, "Let 
not some of you sell over the sale of others", is that a person should not come 

not parted, a person comes presenting him (the buyer) with goods that are 
better than those beitig sold. This is based upon his view that a sale becomes 
binding through parting. He and SWik, th«), to in agteenwia -that the 
prDscriptitH5 implies th& state wben the sate is close to becoming binding, btil 
they are in disagreement as to what this state is; because of their disagreement 
as to what it is that makes a sale binding, as we shall explain later. The jurists 
of the provinces hold that this sale is despicable (makruh), but if it takes pla« 

disciples said that if it takes place it is to be rescinded, whatever the manner 
in which it takes place, abiding by the generality (of the tradition). Its 
rescission is (also) related from Malik and some of his disciples unless they 
part, but Ibn al-MsjishOn denied this in a sale and said that this is what Mai* 
said aboul-marriage {nika^ which has already preceded. 
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this. Al-Awza<I said that there is no harm in an offer against the offer of a 

blessings be upon him) has said, "None should offer counter to the offer of 
his brother". It is on this basis that some prohibited auction (muznyada), 
although the majority faTOured its permissibiUty. The: basis for the 
disagreement among them was whether the proscription here is to be 
interpreted as disapproval or as prohibition and if it is to be interpreted as 
prohibition, is this so in all situations or in some cases to the exclusion of 

They disagreed over the meaning of the proscription of going out to receive 
ittt caravans (niBun) for sale. M»lik was of the view that it is aimed at the 
pe(^ of the market (shopkeepers), so that the one who meets them should 
not benefit alone from the inexpcnsiveness of goods, to the exclusion of other 
shopkeepers. He held that it was not permitted for one to buy goods till die 
goods have reached the market. This prohibition applies when the meeting is 
at a point near the market; otherwise it is all right. The limit of nearness 
according to the school (of Milik) is within six miles. He held that if the sale 
went through it is permitted, but then the shopkeepers should share 
(participate in) the goods, which are saleable in die market. Al-Shsfi'^i said that 
the factor behind the proscription is the protection of the interests of the seller 

market price in the city'' Al-Shafi<I said: "If the sale goes through, the seller 
will have the option of rescinding the sale or keeping it". The opinion of al- 
Shafi^ is manifest in the traditbn related by Abo Hurayra, in which the 
iiopjiet (God's peace and blessings be upon him) said, "Do not intercept the 

miaa price and buys it^ the seller has an opttoti on reaching the market". It 
is recorded by MusHm and others. 

M.2.7.2. Section 2: Sale iy n Settler on behalf of the fnhabitant of the Desert 
The jurists disagreed about the meaning of the Prophet's proscription of sale 
l)y a settler for a noinadic desert-dweller. Some said, in absolute terms, that 
the settler is not to sell for the inhabitant of the desert. He (Malik) differed 
about the purchase of the settler for the Bedouin. He permitted it once^-and 
tnai was the opinion «f Ibn l^ablb^and prohibited it on another occasion. 
.. The settlers according to Wm (Malii) are the residents of the cities. It is said 

I 
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of him that he disallowed the sale of residents of nilhges for the pSlgrinis in 
ttsnsiL Similar to the opinion of Malik here are those of al-Shifi'r and al, 
A«2a%. Aba Hanlfa and his disciples: said that there is no harm if a settler 
sells for an mbabitant of the desert and informs him of the rate. Mahk hdij 
it to be disapproved, that is, informing the Bedouin of the rates, but al-Awzi% 

Those who prohibited this sale agreed that the aim of this proscription is 
the affluence of the urbanites, as things with the rurahsts are cheaper than they 
are with urbanites; they are inexpensive, in fact most of them are gratis 

ruralist (on rates) was despicable, but this is in conflict with the saying of the 
Prophet (God's peace and blessings be upon him), "Da is advice" and on 
which Abu Hanlfa relied for support. The proof of the majority is the tradition 
of Jabir, recorded by Muslim and Abn Dawod, who said, "The Messenger of 
Allah (God's peace and bicssmgs be upon him) said, 'The urbanite is not to 
sell for the ruralist, leave the people alone so that Allah may provide for some 
of them through others' ". This addition is unique with Aba DawOd, so far 
as I know. It belongs, more Ukely, to the category of protection of the Bedouin 
from deception, for he arrives not knowing the market price, unless this 
addition: is established, in which case the meaning of the tradition would be 
the same as the proscription of going out to meet the caravans, as interpreted 
by al-Shafi'l and as it appears in an established tradition. 

They disagreed when it took place. Al-Saffi satd if it focs thtcugh then 
it is concluded and permitted on the basis of the words of the Prophet (God'f 
peace and blessings'be upon him), "Leave the people alone so that Allah may 
provide for some of them through others'-. The disciples of MsUk disagreed 
about this. Some of them said that it should be rescinded, while others said 
that it is vaUa, 

24.2.?.3. Senium 3: ProHtNtim ofRtismf Si& 

The jurists agreed on the prohibition of the Prophet's proscription of mph 
(laising bids). Ntfsk occurs that when-one raises <the price of) a commodity 
havmg no intention to buy it, but to benefit the seller and harm the buyer. 
They disagreed when such a sale takes place. The Zahirites said that it is void, 
while Malik said that it is like selling a defective commodity, in which case 
the buyer has a choice to rescind it if he. likes or to maintain it if he so desires. 
Abu Hanifa and al-Shifi<i said that if it takes place he (who raises the bid) has 
sinned, but the sale is valid. The reason for disagreement is whether the 
proscription implies voidabiUty of the proscribed sale itself or of somethinS 
external to the contract Those who said that it implies rescission of the sale 
itself did not permit it, while those who said that it does- not, ;permitted it 



The majority are of the opinion that if the proscription is because of one 
aspect of the proscribed actj it leads to its voidability, like the proscription of 
nJa and ghmr, btrt ff it s bccatlse of something external, it does not lead to 
voidability. 

It appears that included in this category is the proscription by the Prophet 
(God's peace and blessings be upon him) of the sale of water, because of his 
words, some of which indicate that "he proscribed the sale of surplus water to 
prevent thereby (thirsty) cattle from approaching the pasture area (close to the 
water)". Aba Balr ibn al-Mundhir Slid that it is established "that the 
Messenger of Allah (God's peace and blessings be upon him) proscribed the 
sale of water to protect through it the pasture area". He said that the 
remaining water in a well should not be dented, nor should the water be sold. 
The jurists disagreed about the meaning of tlasproscripdoii. A group of jurists 
interpreted it in its generafitf and said that the tale of wsnsr is not penaitted 
in any circumstances, whether it is a well'or pond or ^ spring in the. ^imd, 
owned or not owned, except that w"hen it is owned he (the owner) has a prior 
right to use the amount he needs. YaSya ibn Yalffg hid tbs same dpiiJion and 
said that access (for free use) cannot be denied to four things: water, fire, 
firewood and pasture. 

Some restricted these traditions because of their conflict with the recopiized 
pnnciples; namely, that one's wealth is not permissible, as has been affirmed 
by the Prophet (God's peace and blessings be upon him), without the good 
will of that person and there is consensus (ijmd^) on this point. Those who 
restricted its meaning put forward different interpretatiQns of restriction. 
Some said .tiiat this is so when a well « shaded bet»eeit ©>oi?pners, one of 
them Mteriiig on one day and the other on the nest. If the lield of one is 
Irrigated in part of his d4y, biul that of his co-sharer is not irrigated in his 
allotted one day, then the former should not prevent him from using the water 
in the remainder of his day. Some said that the interpretation is: that one 
irrigates with his own water, but if his well suffers damage, while his 
neighbour has surplus water, then his neighbour is not to deny him water till 

of die mterpretations is that they qualified the indeterminate meaning in these 
two traditions, as the prossription of the sale of water is absolute and then 
therr is prohibition of daiying the surplus water. They qualified the absolute 
meaning in diis tradition and said k is the surplus water, (the safe of) wMcTl 
is prohibited in the two traditions, that is, at first he (the Prophet) prohibited 
the sale of wat^ generally and then prohibited denial of surplus water. Thus, 
they (the jurists) applied the .^eral term in ther tradition to the restricted one. 
The basis of Mafik's opinion is that when the source of water is in privately 
owned land, it is for the owner ta-sell it or denj- it, unless he is approached 
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by destitute people who are likely to die (of thirst). Further, he [Ms\H,] 
interpreted the kadtth (prohibiting the sale of water) to apply to the wells of 
the desert, which are dug in unowned land. He was, therefore, of the view 
that the owner— that is, one who dug it — has the prior right and^ whsn hj^ 

held that a well cannot be owned by digging (revival of land). 

Within this cat^ory is the rule goveming the separation bet^ieen- the 
tnotliet and her dhiM fyg the sale of the ipoiha dmm% which is onanimoaslj 
prohibited on the basis of the words of the Prt>j)faet (God's peace and blessings 
be upon him), "As to one who causes separation .between a mother and her 
child, Allah will cause separation between him and his loved ones on the Djy 
of Judgment". They disagreed, however, in this on two points: on the time of 
the permissibihty of separation; and on the legal effect of the sale when it takes 
place. About the effects of the sale, Malik said that the sale is to be rescinded 
while al-Shafi':i and Abu Hanifa said it is not to be rescinded, but the haya 
and seller (are considered to) have ^nued. The cause of disagreement is 
whether the proscription requines ihfi iavalidily of the proscribed act, when it 
is caused by (an) exterial (j&ctor). About the time at which prohibition 

teething. Al-Shafi'l said it is the age of seven or eight years, while al-Awzi'l 

Rekted to this catefory is the conclusion of a sale carrying fraud (^hah), 
but a sort o(ghahn that is normally practised. Is the sale to be rescinded? The 
well-known opinion in the school (of Mahk) is that it is not rescinded. 'Abd 
al-Wahhab said that if gkabn involves over one-third of the value it is to be 
returned and he attributes it (his opinion) to some of the disciples of Malik, 
basing it also on the rendering of an option by the Prophet (God's peace and 
blessings be upon him) for the bearer of goods when met outside the chy, on 
the basis of ghaki. In addition, he finds a basis in the granting of an option to 
Munqidh ihn IJhyyin fcr three days vhca It was mentioned to him that he 
was defrauded in sales. Some among the e^y i»edecessors were sf the view 
that the iutm of the father is the same as that of the mother, wWIe a group 
of jurists maintamed this for all brothers (that is, th^ shoaU nat ts soU 
S^Kately while still young). 

24.2.8. Chapter 6: Proscription (of Sale) because of the Time of 
Prayer 

This is laid down in law only for the time of the obligation of proceeding for 
jumu^a prayer because of the words of the Exalted, "When the call is hear4 
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24.3.1. Chapter 1: The Contract 



24.3.1.1. Element 1: The Form of the Contract 

The contract (of sale) is not valid except by the use of the words "sale" and 

the buyer (thus) says, "fhave bought from you". If he says, "Sell me yol^ 
commodity for such and such price" and' the seller says, "I have sold it (to 
you)", then according to Malik, the sale is valid and binding on one who can 
comprehend, unless he comes up with a (valid) excuse. According to al-Shafiti, 

the buyer says to the seller, "For how much will you sell your goods?" and the 
seller says, "For so much", to which he replies, "I have bought it from you". 

It is disputed whether sale becomes binding until he (the buyer) , says, "I 
have bought them from you". Accordmg to al-Shafi'i, sale is concluded both 
by unequivocal words and an alluding expression and I do not remember aa 
*i|anion from Malik about this. Gestures are not sufficient for this, according 
W Bl-Shafi'i, to the exclusion of words. There is no dispute, as far as I know, 
that offer and acceptance effective for a binding sale are not to be delayed till 
after the parting from the- session— I mean, when the seller says, "I have sold 
my goods to you for so much" and the buyer remains silent not accepting the 
offer till they part. If he later comes back and says, "I have accepted", it would 

Abtl yanifaj their disciples and some of the jurists of Medina said that it 
becomes binding through acceptawe duiing the sesam even tJisiigh they have 
not parted. Al-SlBft'T, Aitnad, Istjtq, Ata Thaw, D»*od and from amoi^ 
the Companions (Cjod be pleased with them all) Ibn 'Umar, said' that sale k 
binding through parting after the session and that as long as they have not 
parted,' sale is neither binding nor is it concluded. This is the opinion of Abti 
Dhi'b among a group of jurists of Medina, of Ibn Mubarak, Qadi SawSr, (iacjl 
Shurayh and of a group the successors to the Companions (Tali fun) among 
others. This is also related from Abo Barza al-AslamI from among the 
Companions and there is no opposition to it from the Companions 

The reliance of those who stipulate the option of the session (ikiysr tl- 
majlis) is the tradition of Malik from Nafi^ from Ibn ^Umar that the Messenger 
of Allsh (God's peace and blessinp be upon him) said, "The (two) parties to 
the sale, each one of them has an option {khiysr) against his counterpart, as 
long as they have not parted, except in the sale with an option". In some of 
the narrations of this tradition, it is recorded, "Except when one of them says 
to the other— 'choose' ". The isnSd of this tradition is most reliable and 
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authentic, according to all ^adfth authorities, so much so that Abu Muliammad 
^o\ig\it that imaii like this should lead to ya^in (certainty), even if related by 
,-ay of shlJ (individual nanation). The meaning of the traditiwi became 
confusing for the c(Bitender5, because of their method of denying lo act 
according to it. The reliance of MaUk in the denial te act according to it is 
thai it does not correspond to the practice of the people of Medina, although 
he was confronted with the implication of the tradition srfBm Mas%d, «5rich 
he related as munqat^ (with an interrupted ismd)^ whSffC he said, **Whoever 
ihe two parties to a sale, the final word is that of the seller, or they shotild 
retract". It is as if he assigned to it its general meaning, which impbes that it 
(the option) can be during the session and after it. If the (duration of the) 

there would be no need in it for the explanation of the ruling about 

concluded or become binding, which it will through parting after the session. 
This tradition is (in any case) mmcjaff and cannot contradict the first one. It 
especially does not contradict the former except by stressmg its general 

in the light of the former. This latter tradition has not been related by a tiadnh 
authority with a complete isnni, in so far as T know. This, then, is what Malik 
(God bless him) relied upon in relinquishing to act on the other tradition. 

Malik's disciples relied on the narrated sources and on analogy. The most 
significant source related to ±is issue exists in the words of the Exalted, "O 
ye who believe, fulfil your undertakings i^uquSj^P^ ^Aqd consists of offer and 
acceptance and the CDmmand here implies the flbligatt0a.(ti© fulfil). The option 
of the sessitm (,khijHr al-miglii), kowever, gi«es rise to ihc rcDnquishnient of 
ftilfiteent because it grants, according to than, a party (to -sale) the right to 
retract prior to parting after having consented. On the basis of analogy, they 
said, "It is a commutative contract, therefore, the option of the session is not 
effective in it, the basis being all otlier contracts like mkah, kitaba, khuf, 
pledge and settlement dullt) on the bloodwit of intentional bodily injury 

upon by you were restricted by the cited tradition and you arc only left with 
analogy in the face of the tradition, it consequendy becomes binding on them 

practice abhorred by the Malikites — though the preference of analogy over 

Hanlfa. They respond to this by saying that this is neither rejection of a 
tradition in favour of analogy nor is it preference. It belongs to a category of 
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analogy is uaanimously acceptable to the usuliyyan. They say that they have 

stai haggling and the sale is not concluded between them. It is said to them, 
in such a case the tradition- has no use as it ts well-known that they can retract 
the contract not being made by mere discussion. In the second interpretation, 
they said that the parting is indirectly meant to be parting through words and 
not physical patting, »s the Bjalted has said, *Bm (f they (tte dispatinj 
husband and wife) separate, Alteh will compensate each oof of RJs 

of the word with analogy and to prefer whichever dom 

chances of remorse. These, then, are the principles of the first element, which 
is contract (-aqd). 

24.3.1.2. Element 2: The Subjcct-Matter of the Contract 
This is the ma'-qttd '■alayh (the subject-matter). In it is stipulated absence of 
gharar (uncertainty) and riba and the discussion of their different kinds, both 
agreed ypon and. disputed and the causes of dispute have already preceded; 
thete is no peint Jn repcatinf tta» here. Olamr is feiwwed fttMii a thing by 

for delivery, of both commodity and price; and period (of dehvery), if it is a 



24.3.1.3. Element 3: Parties to the Contract 

It is stipulated for them that they be full owners or lawful agents, both of age 
and, along with this, neither of them should be subject to interdiction, whether 
on the basis of idiocy— according to those who subject the idiot to 
interdiction — or because of the right of another Hkc a slave, unless the slave 
is authorized (ma'dkan) to trade. 

They disagreed in this about the unauthorized agent (fudaH), whether his 
sale is effective. The form it takes is tiiat a person undertakes a sale, of 
someoiie else's property, on the condition that if the (assumed) principal 
rarities the safe it will become efTcciive, Mherniw: it will be rescinded. 
SimUKly, m the pmchsse for i principal vSthoBt his peritiissioii on the 
ctHidition that if he agrees the purchase will be valid, other«'ise it will be void. 
Al-Sh5fl% prohibited it in both its forms while Malik permitted it in toth. Aba 



r 
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■fte reliance of the Milikites is on the narration that "the Messenger of 
AI1J& S^™ ^ 'Urwa al-Biriqi and said, 'Buy for us out of this incoming 

flock, a goat'. He said, 'I bought two goats with a dinar then sold one of them 
for a dinar and came back with a goat and a dTnar\ I said, 'O, Messenger of 
Allah, here is your goat and your dTndr'. He said, 'O Lord, bless him in his 
lawful transactions' ". The point of the argument in this is that the Prophet 

[econd goat, either for its sale or its purchase. This forms the proof against 
Abo Hanlfa in purchase for another person and against al-Shafi'l on both . 
counts. The reliance of al-Shafi'l is on the proscription laid down in the sale 
by a person of what he does not have. The Mjlikites interpret that to mean 
s 'ak for himself and not that for another (who has the commodity). They said 
that the evidence for this is that the proscription was laid down in the case of 
tjakim ibn Hizatii and his famous eaise, as he used to sell what he did not 
pmsess. The basis far disagreemratt is the iiiaous issue, whether the 
pfascf3|>tion related to a gsusc is to ba cenfined to k or is to be generalized. 

These then are the fttntonentals of this part. Oa the whole the CMmination 
in this part is to be potentially included in the first part; however, the technical 
legal approach requires that it be dealt with separately. Now that we have 
discussed this part, in accordance with our purpose, let us traverse the third 
part, which is the discussion of the itikm of valid sales. 



24.4. Part 4: Discnission of Hic General of Valid Sales 

The principles of this part, which have a direct relationship to the transmitted 
bases, are confined to four units. The first unit is about the a^ksm concerning 
the existence of defects in the subject-matter of sales. The second unit is about 
the liability for compensation (d^man) (in case of destruction) of 

buyer. Third is the distinction of things that follow the subject-matter, within 

arc the disputes between the parties tq the contract, though their discussion 

of the lategariEs of the tiigm rf sales tte resti^S' and so is 
Pre-emptifln {skt^a) a catcpa-y of aliiiim contiiipnt upon sdcsj however, it is 
custojnaiy to devote iitditridMal books to them^ 
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24.4.1. Unit 1 

In this unit there are two chapters. The first chapter is on the nUlm 
the alikllm of defects in sales with the condition of absolution (hari'a). 



24.4.1.1. Chapter 1: The Abkam of Defects in Absolute Sales 

The basis for rescission due to defects are the words of the Exalted, "[E]xccpt 
it be a trade by mutual consent",'^^ and the well-known tradition of the goat 

with the likelihood of rejection or without such likelihood. Again, when it 

hukm or it may not give rise to a hukm. When it does give rise to a huhn^ it 
is also possible that the subject-matter of sale has changed after the sale or it 
has not. What is its hukm when it does not change? If it docs change, then, 
how many kinds of changes take place and what is their hukm} 

The sections covering the fundamentals of this chapter are, therefore, five. 
Section one is about the identification of contracts in whieh a h^km is invoked 
due to defecLs, a.s distinguished from those in which it is not. The second 
section is about the identification of defects, which give rise to a Imkm and 
about the conditions Kenerating such a ^ukm. The third (section) concerns the 
identification of the hukm of the causative defect vArni the subject-matter of 
the sale is not altered. Eoutth is die sectiott for tiie Hentiflcatjon of the 
categories of alterations taking place in the possesaon of the buyer and llieir 
hukm. The fifth section is about the adjudication of the iuknt in case of dispute 
between the parties to the sale, though ^s was more suitable for the Book of 
Judgments. 

24.4.1.1.1. Sectim 1: Dislinctien e/Qmiracts that Give Rise f» a^.Iukm, iy 

Vmm ifOtfittt, fim tkat A mt 

The contracts in which a httf^tn becomes obligatory widiout dispute, because 
of defects, are the conti^icts whose purpose is the" exchange of counter-values. 
Similarly, in contracts whose primary aim is not mutual compensation there is 
no dispute that-defects have no effect in them whatsoever. These are like gifts 
(htra) for purposes other than charity and spiritual reward. About those 

magnanimity with compensation like a gift for a (spiritual) reward, the 
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apparent ruling of the school is that there is no l^ukm for them because of 
(5, T, X- >!^r. ;aid, however, that a h^km can be invoked if the defect 



24.4.1.1-^- Section 2: Identificatim of Defem that Give Rise t& a Hukm and 
{he Condittons Necessttattng the IJukm 

Xbis section has two aspects; first^ tE^^ve rise to a ^km; and seajti^, 
conditions necessitating the hakm. 

24.4.1.1 -2.1. Aspect 1 

Among these are defects in character (of the sold commodity, like a slave) and 
those present in the body. Of these there are those whose opposites are 
stipulated in the subject-matter of sale and are called defects by virtue of 
conditions, as well as those that invoke a hukm even if the existence of their 
opposites is not .stipulated m the subject-matter. These are qualities whose 
absence constitutes an inherent deficiency. The opposites of other defects are 
merely perfections whose absence does not amount to a real defect, such as a 
professional skill (like a slave knowing carpentry or tailoring etc.). Such 
inherent defects are mostly found in character, but can also exist in the body. 
Among physical defects are those that exist in the body of a commodity as 

aitthorities, natural deformities or legal deficiencies, which have an adverse 
effect on the price of the subject-matter. These differ in accordance with the 

advantage in law, like meekness in female slaves and circumcision in male 
slaves. Due to the mterdependence of these meanings and gradually .through 
the practice of people, disagreements arose between the jurists in these 
matters. Out of these issues, we shall discuss those in which controversies 
amoi^ tiae fitqaM) became jM-ommcnt, so ihst what is derived from them by 
the mind of the i«riia serves as a % guideline fat that in which no 

test can be ftiuod 6t where the text caimot^be extended to another case. 

Among these is the existence of (the habit of) indulging in unlawful sexual 
intercourse (^mJ) in slaves. The jurists differed about this. Malik and al- 
Shafi'^I said- that it is a defect. Abu IJanifa said that it is not, rather it is a 
deficiency in the legal requirement, which is chastity. Marriage (in a slave- 
girl), according to Malik, is a defect as it is an impediment against utilization. 
Similarly, in the case of a debt, This is so, as a defect on the whole is that 
which hinders a mental or physical act and such a defect is sometimes inherent 
in the thing- or is external. Alr^Shafi^I said^ as far as I laiow, th^ neith^ a ddrt: 
raw marriage is a defect. Pregnane in an attractive (sUve-giri) is a defect 
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according to Malik and about its being a defect in an ugly slave-girl them is 
a disagreement among the jurists. 

Ta$riya is a defect according to Malik and al-Shafi^I and that is the blocking 

animal yields a substantial quantity of milk. Their proof is the well-known 
tradition of muiarrat. It is the saying of the Messenger of Allah, "Do not -block 
the milk of eamda and cows (to cheat in sale). If one does this^ then, the buyer 
Ihs two optionSj ^ther to keep it or to retmn it afesHf ■with a of dates". 
They said that the option of mummg was esJabB^ed for him (the buyra-) in 

maintained thaf he is a -swindler and they held fraud similar to aU 'othw 
effective-defects. Abu HanTfa and his disciples said that tairiya is not a defect 

later that its milk is not much, cannot designate it as a defect. They also said 

from general principles. This deviation from principles is (seen) from different 
aspects. Among them is its conflict with the saying of the Prophet (God's 
peace and blessings be upon him), "(I^ght to) profit is through a 
corresponding liability for loss". This is a principle agreed upon. Among them 
is also its conflict with the prohibition of seUing food for food with a delay, 
which is not permitted by agreement (of the jurists). Further, (compensation 
in) perishable- property is undertaken through' payment of its value or its like 
and granting a of dates as compensation of miik is neither of these, 

estimated {juzaj), with one of known measure as the milk with which the seller 

however, necessary (accordmg to Ibn Rushd) to exempt this case (ofmufarm) 
from all these principles because of the authority of the tradition. It may be 
said, that it does not fall in this category at all, but is a specific ^ukm atid this 
1^ been a dipe^ionj so we now tetxtm to wbat ipere discussing aad say: 
Ttefe is no disagreemeat, amoi^ tiiem» thai beii^ cmc-eyed, blind, or 
amputated m hand or foot are effective defects. Similarly, a disease in a limb 
or the entire body. Grey hair in a beautiful (slave-girl) is a defect within the 
school and it is said that there is no harm if it is slight. Similarly, unhealthy 
blood-discharge (non-menstruating) is a defect in a slave-girl, beautiful or ugly 
and so is menopause according to the well-known opinion of the school. Being 
thin-hau"ed is a defect as are, by agreement, all diseases of the senses and 

On the -whole, then,' the prindple in the school is that all that has an effect 
on the value, I niean, in-lowering if, is a defect. Bed-wetting is a defect, which 



Is also the opinion of al-Shaa'i. Abu Hanlfa said that the (slave) girl is to be 
males and masculinity in females }s « defect. All this is held by the school 

24.4.1.1.2.2, Aspect 2 

The condition of a defect invoking a hukm is that it (the defect) should have 
aisted prior to the time of sale or it should occur during the period of 

of the jurists. He was preceded in this by the seven jurists and others from 
among the jurists of Medina. The meaning o(^uhda is taken to be a post-sale 

of three days, for all defects arising in it in the possession of the buyer; and 
a period of a year concerning the three defects of judhum (leprosy), haras 

the subject-matter within a year is the responsibility of the seller, but anything 
other than these three is the liability of the buyer, according to the principle. 

The period of three days, according to the MaUkites, is on the whole like 
the (three) days of khiylr (option) and like the days of a slave-girl's waiting 
period; maintenance in these days and the liability for compensation belong to 
the seller. As to the period of a year, maintenance and liabihty for compensation 
are on the buyer except for the three diseases. This period (related to diseases), 
according to Malik, applies to. sla¥es,.»but also occurs in all those categories of 
sale the purpose of which is itmtual market cantentien and woald be tfe»ted as 
(immediate) sale without being deferred. There is no dispiite in this {%ithiil 
MaSfs school), however, there is disagreement in other things. The period of 
a year, according to him, is calculated in months after the end of the three-day 
period. The period of mualia'-a (place of stay of a slave mutually agreed to by 
the parties) runs concurrently with the three-day period, if that period is longer 
than three days. The period of a year does not run concurrently with the period 
of waiting by a slave-girl. This is the best-known opinion of the school over 
which there is a disagreement. The seven jurists said that none of the .periods 
coincides with another; the period of «ihira' runs first, then the three-day 
period and then the period of a year. Narrations differ from Malik whether the 

to it or made to accept it. Two points of view are narrated from him in this. 
If it is said that it is not binding on the people of a certain land except when 
made to accept the condition, then is it necessary that the people of all lands 
be made to accept it? There are two opinions on this also. 
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Cash payment is not required in the three-day period, even if stipulated in 
the contract, but it is necessary in the one-year period. The underlying cause 
in this is that the delivery of the price, if deferred, will be incomplete and it 
will look like (the transaction of) a loan and a sale. These, then, are the well- 
known Mam of the '■uhda in the school of MlUk and they arc all derived 

of tte proofs estehlishiog it and those nullifying it. 

Hk leHaftce of Milik (God Mess hipi), in the case of ^uhda and the proof 
on which he depended, is on the practice of the people of Medina. His later 
followers argued on the basis of what is related by al-Hasan from 'Uqba ibn 
*Amir from the Prophet (God's peace and blessings he upon him), that he said, 
"The 'uhda of the slave is three days". It is also related (that he said), "There 
is no 'uhda after four (days)". The latter tradition is also related from Samura 
ibn Jundub alrFazan (God be pleased with him). Both traditions are defective 
(ma'lsl) according to the ^adrth scholars, as they differed about the 
transmission to al-Haaan from Samura even though al-Tirmidte has declaied 
u as f«5*. The rest of the jtuists of the provinces did not consider the 
traditions on ^uhda as joJlS and were of the view that even if rhcy were proved 
authentic they conflicted with general principles. This is so as the Mushm 

prior to its possession by the buyer is on (account of) the seller. A restriction 
of this settled principle is only possible through an established text. It is for 
tMs reason that one of the two narrations from Malik, demanding the 
appUcation .of 'uhda in each land unless it is already a usage in that land or is 
stipulated (as a condition), particularly the period of one year, is regarded as 
weak, for there is no tradition in it. Al-Shtfi'l has related from Ibn Jurayj, who 
said, "I asked Ibn Shihab about the 'uhda of one year and that of three (days) 
to which he said, 'I do not know of a precedent in this' ". 

As the discussion of the distinction of defects, which give rise to a hukm 
and those which do not, has been completed: and the condition in this — 
namely, that the defect must arise before the sale or within the ^to 
{aaardlng to those who uphold it) — ^is established, let us now proceed to the 

24.4.1.1.3. Section 3: Hukm of the Causative Defect when the Suhject-Matler 
of Sale is not Altered 

goods, or in animals. In case they are in animals, thercis no, dispute that the 
buy» has an option &her to tetum the subject-matter of sate and redeem the 
price, or to keep the mafti^ without cotnpcnsation (for the defects). When , such 



defects are found in immovables, then, Malik distinguislies between slight and 
jffljor defects. He says, if the defect is sli^t, return (of the property) is not 
necessitated, but the vafcie of lie defect, called are*, js he p»d. If the defect 
is major, return is obligatory. This is what is found in the wcU-knawn books 
of his disciples, while the jurists of Baghdad (his disciples) have not gone mto 
details. About goods, the well-known opinion in his school is that there is no 
Ifuhm in this like that for landed property. On the other hand; it is said that 

Here is what was preferred by the jurist Abu Bakr ibn Rizq, Shaykh of my 
p-andfather, may Allah have mercy on both of them. He used to say, "There 
is no difference, in this issue, between landed ptopeity and- goods". His 
opinion has to be upheld by those who distinguish between slight and major 
defects in landed property, Aat is, they have to make the same distinction in 
the case of goods too. Ths principle is that anjshing which lowers value 
necessitates a return. That is the .opinion- of the jurists of differeit reficms. It 
IS for this reason that the jurists of Baghdad did nor make the distinction I 
have referred to concerning landed property. Their opinion was not different 
even in the case of animals and they did not distinguish between slight and 
major defeas. 

24.4.1.1.3.1. Subsection: Agreement between the buyer and seller that the 
buyer will retain the tnakf and the seller will pay him the value of the defect 
We said that the buyer has an option either to return the mabf and redeem 

they agree that the buyer will retain the goods and the seller will pay him the 

except for Ibn Sutayj from among the followers of al-ShJfi<i. He safd that they 

(siii/o). Cgdl 'Abdll-Wahhab said that this is not m ^ t of 

recourse to the price''or to relinquish it for compensation— and wnat he has 
said, about the option in pre-emption, is evidence favouring us as we permit 
its relinquishment exchange for compensatiotu There is no dispute in this. In 
this discussion there are two well-known issues for ^larposes of distiaction. 

24.4.1.1,3.1.1. Issue Ir Sereral items in a single contract, one of which is 
defecrive 

If the buyer purchases different kinds of things in a single contract and finds 
otie of them to be defective, should he return all of them or fust the one which 
be found to be defective? Some said that he only has the right to return all or 



THE DISTINGUISHED jmST'S PRIMER 



retain them. This was the opinion of Abo Thawr and al-Aw2a<^ unless a 
separate value had been specified for each, of the different things in which case 
there is no dispute that the particular defective subject-matter {mabf) will he 

specified. Some said that the defective commodity is to be returned in 

those who held this opinion were Sufyan al-Thawn and others besides him^ 
Both opinions are related from al-Shafi'i. Malik made a distinction and said 
that the defective thing is to be examined. If it was the prominent part of the 
contract and its major object, all the things are to be returned. If it was not 
the major part of the conttact then it is to be returned in exchange for its 
value. Abo IJanTfa made another distinction and' said that if the defea 
occurred before possession then everything is to be returned, but if it occurred 
after possession the defective part is to be returned for a proportionate part of 

who prohibited division for return is that the commodity returned had m 
value agreed upon by the-teyet and Ae selte. .Similarly, what is relaljiei} ks 
a. value that was not apsed a^on by boiJi them. It is possible t!at had it 
been divided it would not have sold for the value now determined for it. The 
argument of those who viewed the return of the defective part through 

The distinction dravwi by Malik, whether it^ the object of the contract, is 
ktilfsm on his part as he feeM.that this iefectise part, if it was not the object of 
the sale, will jjot cau^e too much ham in s() far as its »atatioii4Bes not coofim 
with die }>rK» ititended by tJw bayer aad tic seller. When it is tde object, 
however, or overwhelms the mabf the harm in it is immense. There are different 
narrations from him whether the effect of the defect is to be considered only on 
the price of the whole or for the defective part only. With respect to the 
distinction drawn by Abu Hanifa between possessing and not possessing, the 
taking of possession is a condition for the completion of the sale according to 
him. As long as it is not possessed, the liability for loss, in his view, is on the 

24.4.1.1.3.1.2. Issue 2: Two men buying the same thing in a single contract 
They- disagreed about two men buying a single thing in the same contract and 
finding a defect in it, one of them desiring a return (of the property) while the 
other refuses. Al-Shia% said, he who wishes to return - (his share of tte 
property) may do so. This is also the nanalion of Ibn al-(^ira from Mlik. 
It is also said that he is not allowed to ret^orn it. Those who made return 
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obligatory, deemed it to be two separate contracts as two parties joined in it 
fko^ who 'did not obligate it, deemed it to be a single contract, in, which the 
buyer wishes m return » portion of the stibjecfr-tHattcr op tfte basis of a defect 
(he has to retum it all or keep it). 

24.4.1.1.4. Section 4: Identifitation of the Kinds of Alteraliom taking place in 
the Possession of the Buyer 

in the opinion of the jurists of different regions according to the nature of the 
alteration. In case of change (in a slave) by death, disease, or man«mission, the 
jurists of dif^ent regions maintain that it is a total loss and th« buyer will 
have recouise to the seller for the value of the defect. 'Ap' ibn A'br fetah «aid 
that he cannot have recourse in the case of death or manumission. Similar is 
the case, according to them, of one buying a slave-girl and discovering that 
she had conceived from her seller. So is the case of laiblr, which is based upon 
the analogy of kitaba. 

bcause of (further) sale. Abu Hanlfa and al-ShJfi'l said thw if he sells the 
hid' the same opinion. Maiik had a detailed opinion in case of sale. He can 

it to the person who had sold it to hkn, for the same price for which he had 
bought it then he cannot have recourse on the basis of defect. If he sells h to 
him at a lesser price, he can have recourse for the recovery of ±e value of the 
defect. If he sells it to him at a higher price, he will examine the issue. If the 

then thi first will not have remurse to the second for anything. If he had not 

price and the''second will' have recourse against the first also. The two sales 
wiU be rescinded and the mtdtf- will revert to the ownership of the first. If he 
sells it to the person he bought it from, then Ibn al-Qasim says that he has no 
recourse for the: value of the defect, like the opinion of Aho fiaiflfa and al- 
ShsHh. Ibn al-Hakam says that he has a recourse for the defect AshhA said 
that he will tee rcdoujse Sal the lesser of the value of the detect of for the 
value of the ptice, this is so when he has sold for less than he bought it for. 
On this basis, he does not have a'recourse if he. sold it for the same price or 
more. This svas also the opinion of 'Othnun al-Battr. 
^ The reason for Ibn al-Cgsim's, al-Shsfi¥s and ,ttu IJanlfa's opinions is that 
if he has aUenatefl (the propaty) through sale, then he has taken the 



compensation in it without considering the effectiveness of defect in this 
compensation, which is the price. Therefore, when the buyer demands from 
him the compensation of the defect he has recourse to the first seller without 
dispute. The reason for the second opinion is seen through the similarity of 
the sale with manumission. The reason for the opinion of Ashhab and 
'Uthmjn (al-Battl) is that if the mabf was in his possession, he could do 

has taitsn compensation throa|h the price, «> he te a ri^t only to what is 
deficient unless it is more than the value of the defect. Malik said that if he 
gifts it or donates it alienating ownership without compensation, he has 
recourse for the value of the defect. AbO Banlfa said he has no recourse, as 
his htba or sadaqa is alienation of ownership to which he has consented seeking 
a reward. His consent to relinquishing the right to (compensation) for the 
defect is more appropriate and suitable in this case. Mlhk, however, made an 
analogy in case of gift upon manumission. Analogy reveals that he should have 
no; recourse: for any part sf it if he alienates it with no possibihty of return, as 
th^ are in agreement A*t if it is in his poss^ion he has no other option but 
to retoTB It <»• renin it, viUck is evidmce that a defect has no influence in 
discharging any part of the price, the only effect it has is in the rescission of 

pledges and hire, the disciples of Malik differed. Ibn al-QJsim said this does 
not prevent return because of a defect when he returns the subject-matter to 

he has a right to return it because of a defect. The opinion of Ibn al-Qasim 
is better. Htia for i (spiritual) reward, sqcording to MsBk, is Hke sale in so 
far as thercf is alienation in it. These then are the ultkm of the situations that 
befall a tmhf, in eotttracts undertaken in it. 

24,4. 1.1.4.1. Subsection: The occurrence of a loss in th6,s»bit»-HiMtiiI 

If a deficiency occurs in (he subject-matter, it can afher be in vsluc, in the 

carpus, or in character. A deficiency in -value^ beeausetsf thff flUGtualtOB of the 

If the deficiency occurring in the corpus is slight, not affecting the value, it 

occurred. This is the stipulation of Malik's school and of others beside it. 

except for the value, of the defect and he cannot do anything besides this if 
the seller refuses the return, (of the This, was the latest opinion of al- 

Shafi'i and it vras also the opinion of Abo IJamfe. At-Thawn said that he has 
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nu option but to return the subject-matter and compensate the defect which 
occurred in his possession. This was also the prior opinion of al-Shaii^i. 

The third opinion is that of JVIaUk, who said that the buyer has the option 
[o hold on to the subject-matter with the seller reducing the price in 

of the defect that occurred in his possession; If the seller and the buyer 
disagree, however, ihesdier saying to the buyer, "I will take possession of the 
mbf and you pay nic the value of the defect that occurred in your 
possession", while the buyer says, "No, in fact, I will hold on to the mabf- and 
you pay me the value of the defect, which occurred in your possession". Here 
the buyer's opinion will prevail and it is he who has the choice. It is, however, 
maintained in the school that the opinion of the seller will prevail and this 
appears correct according to the view of one who maintains that he has no 
choice but to retain the mabf or to return it compensating the defect occurring 
in his possession. Abu iMuhammad ibn I:lazm had an entirely different 
opinion. He said, "He has to return it and there is no liabiUty on him". 

it. This necessitates the maintenance of the (latter) hukm' (ismhub hll) even 
though the defect has occurred in the buyer's possession and he has paid the 
f^pensation. the defeat oeeurrmg dtarmg his possession. The proof of 
tftose who are of the view that he does hot return the mabf, but has the right 
to the value of the defect occurring in the seller's possession; is analogy on 
manumission f^itq) and death, because the principle is not agreed upon, ^Ata 

WhenevTir the seller's and the buyer's rights clash, Malik deems the right 

may be doing one of the two (following) things: he has been negligent in so 
far as he did not seek out the defect and inform the buyer about it; or he knew 
about it, but has swindled the buyer. According to Mahk, if it is found th^t 
h* im misrepresented a defect, the return (of the tmbf) beeemes obHgat«ry 

possession. If the mabf is lost by death or otherwise, the liability (for the loss) 
is on the seller, unlike the case in which it is not established that he has 
misrepresented. Abu Muhammad (ibn yazm)'s proof is based on the reason 

sale has not taken place in reality, but only in apparent form. Further, there 
is no evidence in the Book or in the sunm that holds the mukdUaf (subject) 
Kable for a loss ia which he was not instrumental, except when it is hy way 
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of an exemplary penalty for the usurper (ghUfib), according to those who holij 
him .liable for what is lost in his possession through an act of God. This is the 
hukm of defects occurring in the corpus of the tnabf. 

the other hand, it is said they do not. There is no dispute that the defect 

within- this issue about the buyer having had intercourse with the (bought) 
slave-girl. Some said that if he has intercourse with her he cannot return her, 
but has recourse for the value of the defect, whether she was a virgin or a non- 
virgin. This was the opinion of Abo Hanlfa. Al-Shjfi'l said that he has to pay 

the virgin, but not in the case of the non-virgin- Others said .that he has to 
pay even this and also dower according to her status {mahr al-mitht). This was 
the opinion of Ibn Abl Shubrama and Ibn Abl Layla. Sufyin al-Thawrl said 

on him for intercourse with a non-virgin as it was a gain {ghalla) that accrued 
to him by virtue of bearing the liability for loss. In case of the virgin, it 
amounts to a defect that establishes, according to him, for the buyer an option 
as m H&t5pi3ii«n that has preceded. A similar opitiion isi^atcd ftom-al-St^^ 
^'thmln al-Bata said that intercourse is considered in this ease of the slaves 
according to custom, if it is effective in (causing a decrease in) value the seller 
compensates the deficiency: if it is not effective he (the buyer) has no right to 
any compensation. This, then, is the deficiency that can occur in things sold. 

which is reproduced and is separable from it. Al-Shafi^ was of the opinion 
that it is not effective in causing return and belongs to the buyer, because of 
the generality of the Prophet's saying, "(Right to) revenue is by i 
CQiresponding liabilily (forbearing loss)", Malik exempted offspring from this 
and said that it belonp to the seller and the buyer has no choice except to 
restore the increase with its source or to retain (both). Abu HanTfa said that 
all increases prevent restoration and necessitate valuation of the defect except 
for revenue and service. His proof is that what has been given birth to by the 
mM is already mcluded in the contract, as its remrn and the return of its 
offspring is not possible, it amounts to an ahenation (of property) that requires 
a valuation of the defect, except for what has been stipulated by the 'law about 

is not separable ftom it, if it is like the (change in the)' colour of a dress, or a 
fraying of the dress, then, it generates an option according ttj the school; either 
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becoming a co-sharcr with the sellei in the value of the increase. About the 
development m the body, hke corpulence, it is maintained in the sehod dat 
it establishes an option for the buyer and it is also said that it does not. 
Similarly, in the case of reduction, like emaciation. This, then, is thd 
discussion of the alterations (in the mabf). 

24 4. 1- 1-5. Sectton 5: j/udf^ient on the yukm Varying mtk the Disagreement of 

Situations out of those mentioned above, the hukm specific to that situation 
beCD»es applicable. If the seller refiites the denies the claim of the plaintiff, 
\ss sail either be denying the defect or he will deny its occurrence in his 
posS*»ioh. If he denies the existence of a defect in the mabf, when the defect 
IS that all (prudent) men are equal in its discernment, then two W/ 
(m^i^tHy upright) witnesses who are selected from among the people are 
sttfftcJent. If the defect is of a nature whose knowledge is particular to people 
of some trade, then witnesses having this trade render testunony; who it is 
maintained by the school should be two and morally upright and it is also held 



admiaistered ftj the ^Oief . 

When the eiistence of the defect is to be estimated no oath fror 
is required, rather the demand of the iukm in this is that the y 



3ack the difference of these two values. If th 



« form and valuation in defective form. If 



occurring m his possessia 



24.4.1.2. C3iaptcr 2: The Sale ot Baraga (Absolution) 
The jurists differed about the permissibility of this sale. The fortn it takes is 
thftt the setter mipmss a coBditloii m. the hxijsr ht bearing tfae IhAnUty ef aU 
defects oeearritig in gerteral iit the itiaAf. Abis I$ai!fa sai^ lhat the sale of 
absolution from all defects is permissible krespective of the seller having a 



defiSts known to the seller. This is particularly so in the case of slaves, except 
far absoliition from pregnancy in the sale of an attractive slave-girl, which is 

permitted in the case of an ugly slave-girl. There is a second narration from 

saahk, he hdds the satM opmjoti u thtt of al-Shsfi't. It is rdjied from hitn 
that the sale of absolution is permitted only m sale by the sultsn and it is said 
in the sale-of inherited property, without even stipulating absolution. 

The proof of those who permitted bam^a absolutely is that freedom from 
defects is the right of the hooses to relinquish it, it is his 

privilege to forgo what i ! those who did not permit it 

absolutely is that it belongs to a category oi gharar pertaining to defects the 
seller is not aware of and to the category of fraud and cheating in the case of 
defects he knows.. It is for this reason that Malik stipulated the lack of 
knowlcdge-of the bnycr. On the whole, the reliance of MlBk is on what he 
has related in the Mmm^ tiiat " 'Abd Alllh ibn Vmar sold a slave that he 
had for eight hundred iitlmms and sold it on the condhion of absolution. The 
buyer later came back to <Abd AUah ibn 'Umar and told hrni, 'The slave has 
a, disea^ tliat yw did. ntH: indicate to me'. They then took their claims to 
'OtilftaH aarf the nan said, 'He sold to me a slave who has a disease which 
he did not indicate to me'. <Abd AUah (ibn 'Umar) said, 'I sold to hhn with 
absolution'. 'Uthmah ruled that ^Abd Allah ibn 'Umar take an oath that he 
knew he was selUng the slave with no disease known to him'. <Abd Allah ibn 
'Umar refused to do so and took back the slave". It is also related that Zayd 
ibn Thabit used to permit the sale of barit'a. Mahk singled out the slaves for 
this as then- defects are mostly hidden. 

On the whole, the option of returning (the sold commodity) on the basis of 
defects is a right established for the buyer. As this (identification of the defect) 
varies greatly, Ukc rile variance in the description of the things sold, it 
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inevitably follows that if the two parties agree on the lack of knowledge of if 
that it should not be permitted; the basis of which is their agreement on the 
)ac\ of knowledge about the characteristics of the mahf, which influence the 
price- It is for this reason that Ibn al-(^im has related from Malik in the 
Mudajpmana that his last opinion was the rejection of the sale of bars\ except 
what is exempted by the sulfan and particukrly in the discharge of debts 
(foreclosures). Al-MughTra out of the disciples of Malik held that bars\ is 
permitted in that in which the (value of the) defect does not exceed a third of 
(the value of) the mabf. 

The sale of bara^a is on the whole binding with a condition, according to 
one who permits it, except for the sale by the sulfm and of the sale of the 
t-statc of the deceased (mhcntancc) m the opmion of Malik alone. 1 he 
discussion of bara\ generally, is about its permissibility and about the 

mahi^, varieties of defects and its absolute and conditional permissibility, all of 

24.4.2. Unit 2: Time of Liability of Compensation of the Subject- 
Mailer 

They disagreed about the time at which the buyer is liable for the mabf so 
that it will be his loss if it is destroyed. AbO IJanlfa and al-Shafi% said that 
the buyer is not liable until after taking possession. Mslik has details in this, 
as the things sold in relation to this topic are of three kinds; sales in which 
the suUer is obliged to satisfy the buyer about weight, measure, or ctninttng; 
sales in whitrh tliese do stoi arise and tl^se are jtn^fy on; "diose tksi ^ WX 
weighed, measured or counted. Those in which there is the t%ht to such 
satisfaction, the buyer is not liable except after taking pc^ession. About those 
in which there is no right of satisfaction, the goods being present, there is no 
disagreement in the school that they are within the liability of the buyer even 
though he has not taken possession. There are three narrations from Malik 
about the absent mabf. The best known is that the liability is that of the seller 
unless he imposes it as a condition on the buyer. Second, that it is the liability 

demand, like anin^ls and^eatables and those that ar^ likely ^lo survive. The 

contract being binding without possession. Those who said that possesion is 
a condition of the \^lidity of the contract or of its being binding, or in 
whichever way you wish to convey this meaning, the liability is, according to 
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them, that of the seller till such time that the -buyer takes possession. Those 
who maintained that it is a binding Ifukm among the al/kam of the mabf and 

the liabiUty of the buyer". 

The distinction of Malik between the absent and present (mabf), between 
that in which there is a right of satisfaction (about weighmg etc.) and "that in 
which there is not, is isti^sm. The meaning of istihsSn in the majority of the 
cases is tesouise to tiws&fc aj4 eijaily. 

The ^hirites were of tbe opinion that the property is within the liability 
of the buyer by virtue of the contract and as far as I know the reliance of those 
who hold this view is that revenue belongs to the buyer even before 
possession. The Prophet (God's peace and blessings be upon him) has said, 
"(Right to) revenue is dependent upon a (corresponding) liabihty for loss". 
The reliance of the contenders is the tradition of 'Attab ibn Usyad "that the 
Messenger of Allah (God's peace and blessings be upon him) when he sent 

already discussed the condition of possessing the mabf in what has preceded. 

liability of the buyer after the taking of possession, except in the case of ^uhda 
(period) and diseases. As wc have already discussed the '-uhda, it is necessary 



24.4.2.1. Chapter 1; Discussion of Diseases 

The jurists disagreed about the foregoing claims in the case of diseases in fruit. 
Malik and his disciples gave a positive ruling in this, while Abu Hanlfa, al- 
ThawrT, al-ShafiCl in- his ktest opinion and al-Layth denied it. The reliance of 
those who forgo damages is the tradition of Jabir that the Messenger of Allah 
(God's peace and blessings be upon him) said, "One who sells fruit that is 
(later) aifeeted by disease diould aot chafge ai^thtog tmm his teothet, for 
what reason will anyone of ywu take his teuthers^ wealthf"— recorded by 
Mushm as the narration of Jabir. It is also lelatsd ftoai biro that he said, "The 
Messenger of Allah (God's peace and blessiagg be-apemJiim) commanded that 

The reliance of those who permitted ^eftaidfetonmt of payment) for 
diseases are these two traditions of Jabit, atel% mih fg/m al-shabah as they 
said, "It is a mabf- in which the right of satisfetian (about weighing etc.) 

It i«, tlierefore, necessary that the ability should be his, the basis being all 
the other mabf a in which the right of satisfaction remains". The difference, 
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according to them, between this sale and all the other sales is that this sale has 
been explicitly mentioned in the law and the mabf has not ripened yet. It is 

yet. It thus foUows that its UabiUty should be his, unlike aU other sales. 

sale to all other sales and (on the fact) that vacation (by the sdkr) in this sale 
amounts to possession (by the buyer); and they agreed that liabili^ of the 
buysr is after t^dng of possessioii. There is also, by way of transira^ion (of 
traifititin), the tradition of Ablt Sa%d al-Khudirj, who said, "Fruit bought by a 
man was struck by disease and his debt mounted. The Messenger of Albh 
(God's peace and blessings be upon him) then said, 'Grant him out of the 
^daqa'. He was granted $adaqa^ but it was not sufficient to meet his debt, so 
the Messenger of Allah (God's peace and blessings be upon him) said, 'Take 
(out- of his wealth) what you find and you will have nothing more than that' ". 
They said that he (the Prophet) did not render judgment about disease here. 

of the different analogies of resemblance. Each one of the parties desired to 

for him and said about the prohibition (relinquishing payment) in case of 
disease: "It appears that the command about diseases was laid down in 
Gonncction with the proscription about the sale of fruit before it begins- to 
apes". They afeo said: "This is supported by the fact that when the 
eomplaitlts about diseases became numerous, they were ordered that they 
should not sell fruit until it began to ripen". This was in the well-known 
tradition of Zayd ibn Thabit. Those who permitted it in the face of the 
tradition of Abu Sa'ld, said, "Perhaps the seller in that case was destitute, so 
he (the Prophet) did not rule for the reUnquishment on the basis of disease, 

the rulmg of disease, or that the time in which this happened was not the time 
of infection by disease, like infection afler cutting or after ripening". 

At-Shsfi% reJatja^ the tiaditioa of Jjbir, from Subymsn ibn 'Aflq from J«bir 
and used to consider it weak i4^^ Saying, "The mentioning of relioiuishmetrt 
m it is ambiguous". He said, however, that "If the tradttbn is established, 

There is no dispute among them about the ruhng for diseases witefl it 
occurs-because of lack of water and those who uphold it generally deemed ^is 
agreement a proof for its (general) acceptance. The discussion »b«at fhe 
fundamentals of disease, in the school of Mahk, is covered in four sections. 
First is the identification of the causes leading to diseases. Second, the loeatiOB 
of the disease in the silbject^matter. Third is; the quantity of it that is to be 
forgone. Fourth is the time of relinquishment. 



24.4.2.1.1. Section 1: Identification of the Causes Effective in Calamities 
About events thai strike fruil as an act of God like cold, drought, flood and 

water (thirst) is, as we have said, a calamity. Some of Malik's disciples viewed 
that which strikes it as an act of man as a calamity, while others did not. Those 
who viewed^ it as a calamity are divided into two types. Some of them viewed 
a.s a calamity that which is irresistible like (the descending of) an army, though 
they did not consider (as a calamity) that which can be i^arded aiiainst, like 

Those who considered it only in the acts of God relied on the apparent 
meaning of the saying of the Prophet (God's peace and blessmgs be upon 
him), "What do you think, if Allah were to prevent the fruit (from niaturhij,')". 
Those who considered it,, to be in the acts of man, compared it to the acts of 
God. Those who exempted the thief from it said that it is possible to protect 

24.4.2.1.2. Sectim2: The Objects nf Calamities 

The objects of calamities arc fruits and vegetables. There is no dispute about 
fruits in the school and for vegetables the better-known opinion is the 
application of (the rulings of) calamities: to them. Tli£7 difTered' about 
vegetables in their comparison to the basis, vrhidl is fruit 

24.4.2.1.3. Sections: The Quantity Necessity for ReHmishinem 

The quantity in which calamities apply is one-third for fruit. In the case of 

applies to a third. Ibn al-(^sim considers a third of fruit through meastu^, 
while Ashhab considers it a third of the value. According to Ashhab, if fruit 
amounting to a third of the value through measure is lost, he will forgo one- 
third of the price, irrespective of the third (in ^ue) amounting to a third in 
measure. When a third measure of the fruit is lost Ibn al-Qjsim, however, 
would lower the price by a third if the fruit is of the same kind and the price 
of its differing stock is the same. If the fruit is of several different kmds, also 

compare the value of the lost third with the total value and reduce it 

the different parts and stock of the fruit was the same, at other times he would 

The Mslikites in their derivation about relinquishment for calamities argue 
on the basis of quantification, although the tradition is absolute. This is so as 
a small quantity, being well-known through practice, is lost from every yield of 
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fruit- The buyer, then, agreed to this conditioti on the basis of practice though 
not expressly. So also the calamities on which the l^ukm is based demand a 
distinction between small and large quantities. They said, "When this 

has given it consideration on many occasions". The school, however, is not 
clear about this principle, sometimes rendering a third from the realm of larger, 
as in the case here and at other times considering it from the realm of lesser 
(quantity). About the disdnction between less and more they were not confused 
at all. Quantities are difficult to establish, according to the majority of the 
jurists, on the basis of analogy. It is for this reason that al-Shafi'l said, "If I 
had upheld an opinion about calamities, I would have distinguished between 
less and more and the consideration of a third as a criterion for less and mure 
is laid down as a test in mefigya (bequest), as the ftophetj (God's peace and 
blessings 'be upon him) said, 'A third and a third is more than enough' 

24.4.2.1.4. Section 4: The Time at which the Relinquishment is Made 
With respect to time, the school (ot Milik) agreed on the obligation of 
discharging (payment) because of calamities at the time in which there is need 
for leavmg the fruit on top of the trees so that its ripening is achieved. They 
disagreed when the buyer makes the seller keep the fruit (on the trees) so that 
he may sell it ifresh in small quantities. It is said that • 1 , : xs is 

applicable here also due to its similarity with the agre : . : also 

said that (the rule oQ calamities would not apply bccnuse oi' the uiiierence 
between this and the agreed-upon time in which remittance for calamities is 
chligatory. This is, so as this time^-period is similar to the agreed-iipon lime 
from spmc aspects while it is not from other aspects. Those who think that the 
lime-periods coincide made (remittance because of) calamities obligatory, while 
those who inclined toward the distinction did nor make it obligarory. 1 mean 
by this that those who thought freshness (of fruit) is required in purchase as is 
ripeness, made (remittance because of) calamities obligatory, while those who 
did not view the issue to be the same said that the (rule of) calamities wouM 
not apply. Hence^ they disputed 'the obligation of calamities in vegetables. 

24.4.3. Unit .1: Things Accompanying the Subjcct-Maltcr 

24.4.3.1. Issue 1: Sale of date-palms carrying fruit 

The question is when will the fruit go with the date-palm and when it will 
not.! The majority of the jurists maintain that if a person sells a date-patei 
catrjing fruit prior to polliuation the fruit is for the buyer. If the sale takes 
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palm due to the confirmed tradition of Ibn '^Umar from the Messenger of 

a date-palm that has pollinated, the fruit is for the seller unless the buyer has 
stipulated it (for himself)". They said that when the Prophet (God's pea« and 
blessings be upon him) ordered that the price, aftei: pollination, was for the 
Selkr, we came to ktiow by implication erthe text that it belonged to the buyer 
before pollination -in the absence of stipulstiiln. ftbtt Uaiua atid his disciples 
said that it belongs to the seller both befcie mi after pollinati(«i ijid they did 
not deem the understanding here to be itn EtttpBcation of the test, but from 
the category of the exphcit and primary. They s*id: "This is ao « the ftait if 
it belongs to the seller after pollination, it is more ap^iropriaiie that it belong 
to him before pollination". They compared the blossoming of fruit with the 

to the seller unless stipulated for himself by the buyer, similarly in the case of 
fruit. Ibn Abi Layla said that irrespective of polhnation, when the tree is sold 
the fruit belongs to the buyer, whether he stipulates ,it for himself or not. He 
rejected the tradition in opposition to analogy, as he was of the view that the 

not Considered authentic by him. Aba UanTfa did not reject the tradition, but 
fe« (Exposed the implied meaning in it. 

Shafi% and Malik, alpng^with those who upheld their opinions, is the conflict 
of the implication of the text with the explicit and primary meaning, which is 

communication. The cause of Ibn Abl Layli's opposition to them is the 

Pollination, according tffl the.jKrJstSj is the meeting ol tj^ spadix of the date- 
palm with the spathe and the iafloteseence in the rest of the tree. Masculinity 

crops is disputed within the school. Ibn al-Qasim related from Milii that its 
pollmation takes place by rubbing (cross pollination?) on the analogy of the 
rest of the fruits. Is then the obhgaling cause of this ^ukm actual polhnation 
or the time of pollination? It is said ±at it is the time and it is also said that 
it is pollination. It is on this basis that a disagreement arises when some trees 
in an orchard are poUmated while the rest are not. Does that which has not 
pollinated follow (take the ^ukm of) that which has? They agreed, as far as I 
know, th»t when the fruit is sold and it is the tjnje of poUination^ the part that 
has-not pollinated takes the, ^akm of that which has. ^ 
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24.4.3.2. Issue 2: Sale of the wealth of the slave 

This relates to the disagreement about the sale of a slave's wealth, as they 
disagreed whether the slave's wealth accompanies him in sale and 
manumission. There are three opinions. First is that his wealth in sale and 
manumission belongs to his master. This was the opinion of al-Shsfi'l and the 
Kofi's. Second, that his wealth goes with him in sale and manumission, which 
is the opinion of DawOd and Abu Thawr. Third, that it goes with hun m 

opinion ot Mahk and al-Layth. 

The proof, of those who were of the view that his wealth is for his master 
in sale unless the buyer stipulates it, is the well-known tradition of Ibn 'Umar 
from the Prophet (God's peace and blessings be upon him) that he said; 
"(When) one sells a slave who owns wealth, then the wealth is for ihe one who 

belong to the master in manumission, do so through analogy on sale. The 
proof of those who were of the view that it follows the slave in all cases is 

slave can own (wealth). It appears that these ()urists) have attached more 

which Nafi' has^contradictcd Salim. Nafi' related it from Ibn 'Umar, while 
Salim has related it from Ibn 'Umar from the Prophet (God's peace and 

manunfission and to transmission in sale. Malik says in the Muwam': "The 

skve — whether caA, gjods, « debt— then it h for bm". 

It is related from the Prophet (6od'^ pea* and bleSsings be upon htat) that 
he said, "(If) one frees a slave then his wealth belongs to him, unless his 
master exempts it". It is permitted, according to Malik, that the slave may be 
purchased along with his belongings with dirhams, even when the belongings 
of the slave are dirhams or include dirhams. Abu HanTfa and al-Shafi'i opposed 
him when the wealth of the slave consists of cash. They said: "The slave and 
his wealth are Idte two things sold by someone and only that which is 
permitted in the rest of the sales is permitted in them". The disciples of Malik 
disagreed about the stipulation by the buyer of some of the slave's wealth in 
the single transaction of sale. 

Ibn al-Qasim said that this is not permitted, while Ashhab said that it is 
permitted- that he stipulate some of it. Others made a distinction and said: "If 
the thing, with which the slave is being purchased is corporeal property fayn) 
(as opposed to dayn; debt) and the property of the slave also contains corporeal 
things-, it is not permitted, as it amounts to exchanging dirhams with goods and 



Jirhami but if he is being purchased with goods, or there are no tiirhams in 
his weahh, it is permitted". 

The reason for the opinion of Ibn al-Qpsim,.that it is not permitted to him 
to stipulate part of the slave's property, is its similarity with the (sale of the) 
fruit of the date-palm after pollination. The basis for the opinion of Ashhab 
in permitting it is the similarity between a part and its whole. In this topic 
there are many other issues not mentioned as they do not belong to our 
objective. 

Among the best-known issues in this topic is the increase and decrease that 

buyer increases the price, on which sale has been tt^insacted, for the seller after 
the sale or the seller reduces the price. Does this (increase or decrease) follow 
the Ifukm of the price? The usefulness of the disHBetloa is that those who said 
that it is a part of the price obligate its return as detinue or as restoration due 

the ^ukm of the original price if the sale was void and those who do not 

said that it is a part of the price, except that it is neither estabhshed in favour 
of the pre-emptor nor in the sale of tnurahaha and the hulm is for the original 
price. Malik and al-Shsfi'i said that increase or decease are not essentially 
associated with the price and bear the iukm of a gift (kiia). 

Those who ^a^jeiated the inraease witfe the pric^ argtted. m the basis of the 
words of the Exalted, "And there is no sin for you in what ye do by mutual 
agreement after the duty (hath been done)".'* They said that if the increase 
in laddq (dower) is associated with saddq it would be associated with the price 
in a sale. The others argued on the basis of their agreement that it is not 

settled said'that the increase is hiba, while those who maintain that it amounts 
to a rescission of the sale, counted it as a part of the price in the second 



24.4.4. Unit 4; Agreement of the Parties on Sale and Disagreement 



If the parties to the sale agree on the sale and disagree on the quantity of the 
price, without there being any evidence, then the jurists of different regions 
agree on the whole that they slrould both take oaths and cancel the sale. Thae 



be given about the oaths and cancellation. Abu Hanlfa and a group of jurists, 
said that they take the oaths and cancel the sale as long as the substance of the 
goods has not been converted. If it has changed then the prevalent claim is 
that of the buyer along with his oath. Al-Shlfi'l, Muhammad ibn al-Hasan (al- 
Shaybani) the disciple of Abn yanifa and; Ashhab the disciple of MaKk said 
that they can take oaths at any time. From iVBlik there are two narrations. 
first, fluit they take oaths and cancel prior to (deliwty o{) posscssloo and afker 
pos«;ssion the prev:ilcnt claim is that of the buyer. The second narration is like 
the opinion of Abo Hanlfa, which is the narration of Ibn al-rC^sim and the 
other is the narration of Ashhab. Conversion (iri the subject-matter), according 
to him, is through the fluctuation in the market and by any. increase or 
deaease in the mabf. Abu Dswud and Abn Thawr said that the prevailing 
claim is that of the buyer in every situation. Zufar had the same opinion, unless 
they disagreed about the species, of the price, in which case they would cancel 
and take oaths. There is no dispute that if they disagreed about the species of 
the price or of the priced commodity the l^ukm is to cancel and take oaths. 

because of the tradition of Ibn Mas%d -that" the Messenger of Allah (God's 
a sale (disagree), the claim of the buyer is to be granted, or they (are to) 
generally, said that they take oaths in any case and rescind. The underlying 



on the other hand, is obligatory for the apparently stronger claimant. This is 
the principle of Malik in oaths and it is for this reason that he makes oath 
oHigatotjf fia the plantiffon some occasions and for tjie defendant on others. 
This is so as oath is not obligatory on the defendant through the texts in so 

he appears more truthful. If the plaintiff, at times, has the stronger claim it is 
obligatory that the oath be in his domain. Those who maintain that the 
prevailing claim is that of the buyer hold that the seller is content about the 
purchase by the buyer and is a claimant only for the disputed count of the 
price. Diwud and those who upheU his opinion, rejccied the tradition of Ibn 
^as^d- as it is tmnqatf^ for which reason it hag not been recorded by the two 
Shaykhs al-Bukh3if and Muslim, htjwcver, Malik did record it 




namtained that the tradition is obligatory in 
dyer and the seller are equipoised, said that 
1 or have been converted then possession 
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About the refusal of the parties to take oath, there are two narrations from 

seller. There is also a disagreement as'to who is to commence oath-taking. The 
well-known view is that it is the seller as it occurs in . the tradition. There is 

parties to accept the claim of the other party? There is a dispute about this in 
the school. 



24.5. Part 5: A General Look at the EfTect (ffnim) of the Vitiated 
Sale after it has taken place 

The jurists agreed that in fasid sales that have taken place, as long as the mabf- 

the price and the buyer the priced commodity. They disagreed, when after 
possession, it is disposed of through manumission, gift, sale, mortgage, or 
through other tmsm of d^sal, -whether it is an sKetBtSoB. rf the i»<i*i' 
necessitating (return of) «atae. Sirailarly when there is growth ia it or there is 
some deficiency. Al-Shsfi% wid' that sll this fa Jwither alienation nor the 
semblance of ownership (shMmt af-fflift) ia a -riliatfid sale and the obligation 
is restoration. Mahk said that ill this is disposal that necessitates (return of 
value), except what has been narrated &oin*hini by Ilm Wahb in (the section 
on) riba that it is not disposal. A ^milar opinion was held by Abu HanTfa. 

disapproved. The prohibited, if they change, are passed on in value The 

vitiated sales were held vahd by him through possession, because disapproval 
in them is slight. The Shafi'ites compare the mabf in a void sale to riba and 
gharar, because of the prohibition of its essence like in the sale of khamr and 

Malik IS of the view that the prohibition in these matters, I mean, the sales 
Hi fibs and gharar, is due to the lack of justice in them. If the goods have been 
converted (in a void sale), fairness requires that they be restored in value. As 
he (the buyer) takes possession of the goods when thev-are probably valued at 
(say) one thousand and he restores them when they may have a value of live 

loan, Malik views that if the subject-matter is converted and the seller is the 
one who has granted the loan, the buyer will return the value as long as it 
does not exceed the price, for the*buyer had already raised the pnce because 
of the: loan and it is, therefore, not fair that he piy more than that. In case it 
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was the buyer who had made the loan, then the seller had discounted the price 
because of the loan and on an obligation to return the value the buyer will not 

by invoking compensation against the loan, which is the subject of mutual 
assistance among people. Malik in this issue is more profound than all the rest. 

They disagreed when the condition was dropped before possession, I mean, 
the condition of loan. Would the sale become valid? AhO yajflfa, al-Shafi% and 
^ ies4 of the jurists (aid that the sale i» rwdnded. Milik and- fiis 4i$i3ples 
said ■flwt the sale is not rcKifflded, «x«pt for Ite 'A%d aMjatam who 
maintained that the sale is to be rescinded. An opinion like that of the majority 

The proof of the majority is that the proscription implies vitiation of the 
prohibited thing. If the sale has occurred in a vitiated form it cannot he 

occurred, just as removing the cause of corruption in things perceptible 
through the senses (tangible), after the corruption has occurred, does not 
warn the thing to its original wholesomeness, so keep it in mind. It is related 
^hafe Muhammad ibn Ahmad ibn Sahl al-BarmakI enquired about this problem 
from Ismail ibn Ishaq al-Maliki, who said to him.- "What is the difference 

dmnn and a skin of khamr} When the sale between them had taken place he 
said that he would drop the skin. This sale is vitiated, according t« ttasiiadst!, 
by agreement. It is, therefore, necessary that sale and loan be like that too". 
He (al-BarmakI) provided an answer for this which is not persuasive and the 

As the discussion of the principles of vitiated sales, the principles of valid 
these four categories by listing those that are in the nature of principles. 



XXV 

THE BOOK OF SylRF (EXCHANGE) 



As two conditions are specific to this sale — first the absence of delay (tiash), 
that is, immediate delivery and second, the absence of excess (lafadul), which 
is the stipulation of similarity — the .study ofthis book is to be undertaken in 
(the following) five parts. First is the delineation of that which is delayed from 
that which is not. Second is the delineation of that which is similar from that 
which is not. (As these two divisions are divided into a number of sections, 
the disagreement (of the iurists) will be presented there.) Third, which also 

one of the two (conditions), I mean excess and delay, or to both, according to 
those who uphold the principle of means {dhari't% that is, Malik and his 
disciples. This is also divided into two kinds like the division of its source (and 
includes the fourth part). The fifth relates to the aiklm of this sale from the 
aspect of inioking one of these conditions— that is, tlw absence nf delay or 
excess — or both, because this Mle differs from other sales in a number of 
ahkam by virtue of these two conditions. 

When you examine the books written about the detailed cases of this topic, 
which they designate as the Book o( Sarf, you will find all issues referred back 

relate to this book, like the insertion by the Malikites into far/ of issues that 
actually pertain to the category of the demand of loaiss. They included them 
in this book as the vitiatinjf clement in them refers back to one of these wo 
bases, I mem to jsif with<<Jcky or with «cess, just ss fh^ dtseussed other 
independent issues jointly or separately. 

As our purpose is to record the issues that are expressly covered by the law 
or are very close to those expressly covered, we thought it desirable to record 
in this book seven well-known issues, which are like principles, or models for 
the guidance of the (would be) mujmhid in whatever he may encounter of the 
issues of this book. We have designed the book in such a way that with the 
help of its methodology he may attain the status of ijtikU, if he has acquit'^ 
what is Sttffieient for him of ^ilm al-rttahsfr language and the methodology ^ 
mal al-^fh — and out of these it is sufficient to know wh« is proportionate to 
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the requirements of this book or even less. It is by learning the relevant issues 
and being equippej with these tools, that he deserves to be called a faiith, not 
by merely learning too many details of Jiqh, even if ho hai memorized the 
taaximum that is possible for a human being. We find the (so-called) jurists 
of our times believing that the one who has memorized the most opinions has 
fte greatest legal acumen. Their view is lite the view of one who thought that 

ff shoes will (some day) be visited by one whose feet the shoes do not fit. He 
will then go back to the cobbler who will make shoes that are suitable for his 

We have deviated from the path we were treading and now return to it in 
so far as we had promised to discuss the (seven) issues. 
25.1 Issue Ir Sale of gold for gold, silver for silver and their hfhti 
The jurists apeed that the sale of gold for gold and silver for silver is not 
allowed, except from hand tn hand and Lke for like (in similar quantity and 
quality). The extseptlon is what is related fpoa Ibn 'AbMs md those who 
followed him frnm among the Meccans. They permitted the sale with excess and 
disallowed it with delay alone. Ibn 'Abbas adopted this opinion because of what 
he related from Usama ibn Zayd from the Prophet (God's peace and blessings 
be upon him) that he said, "There is no riia except in msfa (delay)". This is 
an authentic tradition. Ibn 'AbbSs took the apparent meaning and did not render 
as nba anything besides nas^a- (delay). .The majority of the jurists followed what 
is related by Malik from Nafi< from Aba Sa'id al-BChudn that the Messenger of 
Alteh (God's peace and blessings be upon him) said, "Do not sell gold for gold 
except like for like and do not devour some of it with the rest, do not sell silver 
for silver except like for like and do not devour some of it with tht rest and do 
not sell a thing absent for one that is present". This is one of the most authentic 
traditions of this topic. The tradition of 'Ubsdt ibn ial,SJmit is another lutfieaiSc" 
tradicon within this topic. The majority accepted the^ traditions as they are 
explicit about the issue. The ttadition of Ibn 'Abbas, "however, k not explicit 
about die issue and has been nanated in two versioils. Fiist is that he said:"fla« 
IS in nostra alone". The permission of (dealing with) excess is not imderstood 
from this except by the indirect indication of the text {daM al-khitub), which is 

"There is no nhn except in ms^a'\ which is stronger than the first version as 
Its apparent meaning implies that what is besides ouji'a is not riba. It is probable 
he (the ftophet) intended by his saying, "There is no niil except in «as?»", 
ttat it ocuurs more often. If this is the likely meaning and the other text is 
"Plidt, it is necessary that they be interpreted in a way that reconciles the two. 



The majority agreed that coins, ore, or moulds (of gold or silver) are the 
same for the purposes of prohibition of sale, one with the other, with excess 
4ae to the generality of the preceding traditions, except for Mu^awiya who 

(wlue) of crafting. So also what is related from Malik, who was asked about 

dirJams equal in weight to the silver or (the value of) its weight in dirhams 
papag the cost of fabrication. He said; "If it is due to necessity for the 
a^iaiture of a company, 1 would say that there is no harm in it". This was 
ate>i.the opinion of Ibn al-C^Jsim from among his disciples, while Ibn Wahb, 
Ww-of his disciples, Isl ibn Dlnir and the majority of the jurists rejected this' 
Malik also permitted the exchange of a deficient Jmtr with one of standard 
weight, or two for one, over which theice il disagreement among his disciples 
regarding the number that is customarily exchanged. 
25.2. Issue 2: Ornamented swords and mufliaf exchanged for silver or gold 

Al-Shafi'l said that this is not permitted, because of the stipulated similarity 
in the sale of silver for silver and gold for gold being unknown. Milik said 
that if the. value of the gold or silvei; in it is. a. third or less (than the value of 
the whole) the sale is pcnnitttd— I mean, (sale) for silver if the ornaineiitaticn 
is in silver and (sale) for gold -when the orramsntatioti b in gold — otherwise 
it is not permitted. It is as if he were of the view that the value of the silver 
in it being little it is not the object of the sale and amounts to a gift. 

the silver (paid for it) is more than the silver m the sword. Same is the case 
with the sale of a sword ornamented with gold. They were of the opinion that 
the silver or gold in it is equivalent to (part of) the silver agreed upon while 
the excess is for the vaiue of the,:sword. 

The proof for al-Shaft is in the generality of the tradition explicitly laid 
down in this issue from the nanation of Fudala ibn <Abd Allah al-Ansan, wto 
said, "The Messenger of Allah, when he was at Khaybaf, was brought a. 
necklace in which there was gold and pearls and it belonged to the spoils that 
were being sold. The Messenger of Allah ordered that the gold be separated 
and then he said: 'Gold for gold, weight for weight' ". It is recorded by 
Muslim. Mu'lvriya, as we have already said, allowed this sale absolutely. Ab» 
Sa'ld rejected his view and said, when the tradition was narrated, "I will not 
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25.3. Issue 3: The conditions of yarf 

The jurists agreed that among the conditions of sarf is that it should be 

meaning is realized. Abo Hanlfa and al-Shafi'i said that $arf is immediate if it 
takes place before the two parties to farf separate, irrespective of possession 
being prompt or delayed. Malik said that if possession is delayed within the 
session iarf is void, even if they have not parted, so much so that he 

saying of the Prophet (God's peace and blessings be upon him), "Except 'here 
you are', 'here you are' (i.c. immediate {spot) delivery)". This is so as it 
differs in measure throtigh a Jonf or short sepafatioa. Those who were of the 
view that these vrords are valid for one who has not withdrawn from the 
session, I mean, that it can he said of him that he has sold through spot 
delivery, said that delay is permitted within the session. Those who were of 
the view that the words are not realized unless possession has been taken 

agreement on this meaning that they did not allow endorsement, surety and 
option within the contract of furf, except for what is narrated from Aba 
TTuwr thai he allowMt option ia it, Tkey disagreed (within Malik's jchool) 
about delay that ^ earapelling, oecasioaed by circumstancss in^Ifiag both 
parties or one of them. At times it is said that ihis is like the case which 
occurs out of choice, while at other times it i» said that it is not like that. 
They have details m this, but it is not witMn our purpose to record them in 
this book. 

25.4. Issue 4: Exchange of i/mi;« with iirAams when there is a counterfeit 
(coin) in them ■ 

The jurists disagreed about one who exchanges, by way of larf, dirham with 
dmrs and then finds a counterfeit coin in them and wishes to return it Malik 

dinar, if the dirkams arc (now) more than the dinars another dinSr is to be 
reduced and so ori till the value of the exchange Srham is equal to the ^nsrs. 
He said, however, that if he agteea to accept the counterfeit iirhim, the 
exchange is not rendered void. 
AbQ Flanlla said that farf is not void because of the coutiterfeit dirhms and 

tnore of the total dirhams. If he returns these, sarfwrnH in the rejected coins. 
Al-Thawn said that if the counterfeit coins are returned, he has a choice to 



substLtute them or he becomes his partner in the drnan in proportion to their 
viltte, I mtan with the owner of the Jmars. Abinad said that larf is not 
annulled by return, whether of less or more. Ibn Wahb fnim among flie 
disaples of Malik permits substitution in far/ This is based on the fact that 
compelled postponement in f ^tf has no effeta:, especially in sonre parB and this 
is preferable. From al-Shlfi'l, there are two opinions about the annulment of 

In summary, four opinions are derived from the (views of the) jurists of the 

another opinion views the validity of larf and the obligation of substitution; 
one opinion distinguishes between large and small quantities; and another 

party. 

effective in far/ If it is effective, then is it effective in large or in small 

There is disagreement in (Malik's) school about the existence of a 
deficiency. ■He-(Malik) maintained once that if he agrees to the loss, far/ is 



They also disagreed when possession of some of the exchanged gold and 
silver is taken and the rest is delayed, that is, when the far/ is contracted with 
immediate delivery. It is said that the entire (contract of) far/ is void and this 
w-as the opinion of al-Shafi'l. It is al.so said that only the delayed part is void 
and this is the opinion of Aba J.lanrfa, Mubaromad and Aha Yusiif Both 
opinions exist in the school (of Mailt). The cause of disagreemeat is the 
dispute whether the entire transaction is to be annulled or the prohibited part 
only, when permissible and impermissible things are mixed in a single 

The jurists agreed that murSlala is permitted in gold for gold and silver for 

when the quahty of the gold is the same. They disagreed about mmaiala in 
two cases. First is that when the quality of the gold is different. The second 



whereas the other presents two kinds, one of a quality better than the single 
quality and the other of a lower quality, this is riot permitted. When the single 
kind of gold, which is offered by one of the parties, is better than the two 
kinds taken together or worse than them, or it is similar ro one of them and 
better than the other kind murllak is permitted according to him (i.e. Malik). 
Al-Shjfi'l said that when the two kinds are different it is not permitted. AbQ 
yanlfa, all the-Kofts and all the Bajtis said that all this is allowed. 

The reliance of the school of Malik in the prohibition of this is uncertainty, 
which leads to the course of sadd al-dhara^f, as there is suspicion that the 
person exchanging by way of muratala intended the exchange of gold through 
tafii/ul. It is as if he gave a part of medium quality for an excess of bad quality 
or for a lesser amount of better quality and through that passed on to the sale 
of gold for gold with excess. An example of this is that an individual says to 
another: "Take from me twenty-five mithquU of medium quality for twenty of 
a higher quality". The other says to him: "This is not permitted to us, but I 
will give you twenty of a higher quality and another ten of a lower quality 
than yours, while you will give me thirty of a medium quality. The ten of a 

quality will exchange for twenty of a higher quality". 

The reliance of al-Shafi'l is on the excess (tafaiut) that exists in the counter- 
value. The basis for Abli Hanlfa is the consideration of weight in both values 
and the rejection of the doctrine of sadd ul-dharfa. 

Similar to of their disagreement about sarf undertaken by weight is their 
disagreement about it when undertaken by coimt, 1 mean, when the. quality of 
gold on the two sides is ditfcient. Their disagreement about deficiency m 
weight, where one of the parties wished to increase the amount by something 
where there was ribs or e\'en w^cre there was no r*^J, is quire similar to. their 
dispute here. For example, one of the parties exchanges gold for gold by 
weight with another person and 'the gold on one side is found to be less than 
that on the other. The person whose gold is less desires to compensate the 
deficiency with dirhams or goods, then, Malik, al-Shjfi'i and al-Layth said: 
"This is not permitted and the muraiala is void". AbO Hanlfa and the Kflfts 
allowed all this. The basis for the Hanafites is the estimation of the existence 
of similarity in the gold with the excess becoming an equivalent for the goods. 
The basis for al-Shafi'l is the absence of similarity arrived af through measure, 
weight, or cotmting owing to excess. In the same way tbey disagreed when the 
exchange is made through counting. 

25.5. Issue 6: Exchange of debts when one is in dirhams and the other in dmnrs 
They disagreed about two individuals -with one of them having a claim on the 
other in dmsrs and the other havhvg a claim on the first iit dirkams: Is it 
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this is permitted if botli are due at the same time. Abu Hanifa said tliat it is 
permitted irrespective of their becoming due simultaneously. Al-Shafi'l and al- 
Layth said that this is not permitted whether they are due or they are not due. 
The proof of those who do not .permit it is that it is an exchange of an absent 
thing with an absent thing, when an absent thing cannot be.exchanged with>a 
thing present it is more appropriate that (exchange of) two absent things 
should not be permitted. MsISk considered the time of payment as a substitute 
for their being prcsait, He; fherefbre, stipulated that they shouW be due at 
the same time so that it does not amount to a sale of a debt for a debt. The 
opinion of Ibn Wahb and Ibn Kin3na, from among the disciples of Malik, was 
the same as that of al-Shsfi<i. 

Similar to this is their disagreement about the permissibility of ^rf when 
the parties do not have what they exchange, but one party deUvers it to the 
other before parting from the session; as for example, they borrow it and 
possess it within the session and- before parting. This was permitted by al- 
Shafi'i and Abu Hanifa, but was disapprowd by Ibn «l-(^lsim when it 
occurred from both sides and allowed when it was from one, that is, wfaen 
only one of them borrowed. Zufar said that this is not permitted except when 

In the same ciltegoi^y is the disagreement about the person who has a claim 
permissibility if possession is taken before parting. Aba Hanifa had the same 




This was also the opinion of Ibn 'Abbas and Ibn Mas'ud. The proof of 
those who permitted this is the tradition of Ibn 'Umar, who said, "I used to 
sell camels at Baqi', selling in dJnars and xsli^n^ dirkam and selliiis in dirkams 
and taking Annrs- 1 asked the MessenBer (rf AlWi (God'! peace aad blessitigs 
be upon him) about this and he said, There is ho hatm in this if it is at the 
rate of that day' ", It is recorded by Abu Dawud. The proof of those wkaM 
not permit this is what is narrated in the tradition of Aba Sa*Td and atherst 

25.7. Issue?: Sale with jar/ 

They disagreed, in Malik's school, about sale with jar/ He said that this is IKir 
permitted unless one of them is a major part and the other is secondary 
irrespective of iirfiether ^arf is for one dm^r ot in, more. It is ^id Haat if far/ 
is for one drndr it.is permitted whatesrer form it t^cs, but if it is in nM)re the 



fact of one of them being subsidiary to the other is to be considered for 
purposes of permissibility. If both are intended together, it is not permitted, 
^shhab permitted sarfand sale and this b to be preferred as there is nothing 
in it Jfcat leads to tikk ot gknmr. 
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THE BOOK OF SALiM 
(ADVANCE PAYMENT) 



In this book there are three chapters. The first chapter is on the subject-matter 
and its conditions. The second chapter is on what can lawfully be demanded 
from the mvslam ilayh^^^ as a substitute im subject-matter agreed to in the 

payment, and delay. The third chapter covers the disputes (of the parties) over 



26.1. Chapter 1: Subject-Matter and its Cnndiciuns 
With respect lo the subject-matter, they (the jurists) asreed about the 
permissibility otsalam in everything that is measured and vfeighed, as has been 
established through the well-kno\™ tradition of Ibn 'Abbas that he said, "The 
Prophet (God's peace and blessings be upon him) arrived m Medina and they 
used to undertake suhm in dates for a period of two or three years. The 
Messenger of Allah said, *He who undertakes a debt {of stUam) should do it 
through J determiircd price, a determined weight, and for a determined 
period' ". Thei agreed about its prohibition in everything that cannot be i 
debt, and these are houses and structures. They disagreed about other 
categories of goods and animals. Dswud: and a group of the Zahirites 
prohibited this (i.e. salam in these goods), inclining toward the apparent 
meaning of the tradition. The majority permitted it in goods that can be 
determined by description and number, but within this they disagreed as to 
what goods can or cannot be determined with description. Among these are 
animals and slaves. Milik, al-Shafi%, al-Awza'i and al-Layth were of the view 
that sakm is permitted in them, and this is also the opinion of Ibn 'Umar ffom 
among the Companions. Aba flanTfa, al-Thawri, and the jurists of Iraq said 

Mas^d, while froiT'Umar there are two opinions on this. 
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The reliance of the jurists of Iraq in this (prohibiting salam in animals and 
slaves) is on what has been related from Ibn ^Abbas "that the Prophet (God's 
peace and blessings be upon him) prohibited incurring a debt (of salam) in the 
case of animals". This tradition is weak according to the first group. Perhaps, 
they also argued on the basis of the prohibition by the Prophet (God's peace 
and blessings be upon him) of the sale of an animal for an animal with a period 
of delay. The reliance of those who permitted salam in animals is what has 
been related from Ibn "-Umar "that the Messenger ordered him to equip a 

on the fa4aqa. He then took one camel for two toward the camels of the 
fadaqa^\ They also related, in support, the tradition of Abu R2fi' that "the 
Prophet (God's peace and blessings be upon him) tr^nsaaed salam involving 

The reason for their disagreement are two things. First, the conflict of the 
traditions on this issue. Second, the vacillation of an animal between being 
capable of determination by description and not being so. Those who drew 
distinctions between animals about inborn featm^ and description, 
particularly the traits of temperament, said that they cannot be determined. ' 
Those who found similarities in them said that they can be determined. 

Within this is also their disagreement about eggs, milk and other things. 
Abo HanTfa did not permit salam in eggs, while Malik did through counting. 
Similarly in meat, Malik and al-Shafi^T permitted it, but Abu Hanlfa 
prohibited it. So also in cattle and sheep, JVfaUk permitted it and Abo Hanlfo 
jBsoKbited it* In this, Abu l^tfa's opinion was different from that of al-Shafi^l. 
i^lin in pm^ sai g^s, M^lik permitted it^ but ^Sh^H prohibited it. 

Our purpose in (describing) these issues was the identification of the 
<c%HIt£0l&ng pmerpli^ in the kw md not the listii^ of derailed cases, th^e 
xm imlimited. 

26.1.1. Conditions 

Among these are conditions that are agreed upon and those that are disputed. 
26.1.1.1. Conditions agreed upon 

Those agreed upon are six in number. Among them is that the price and the 
priced commodity must be those things in which nasa-' (delay) is permitted, 
thus, those in which delay is not permitted are prohibited (for purposes of 
salam). These.are things that have identical benefits, in Malik's view, a similar 
genus, aceording to Abu Iifeiflfa's opinion, and the consideration of food value 
witii ^ecies, accordmg to al-Shafifi's opinion. One of the conditions is that 
the thing should capable of estimation either by measure, by weight, or by 
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end of the period. Another condition is that the pr; lyed 
through a period that is extensive, so that it does not Decoinc an exchange of 
a debt for a debt, that is, on the whole. They disagreed about the stipulation 
of two 01 three days, delay in the payment of the price, although they agreed 
that it should riot be ddayed fia- aa ortensive or unlimited period. Malii 
j)ermitteil.Ae delay of two « three days, and also pettnSiied lis deJay without 
aiiy stipulation. Abu Hanifa and al-Shafi% were of the view that among its 
conditions is possession within the .session like sarf. This is a practice agreed 



26.1.1.2. Disputed CondilifM.. v 
They disagreed about four conditions. First is the period- of delay, whether it 
is a condition in it. Second, whether the species of the mmslam flh (that is, tie 
iubjctt-inatler xt the eoatracf) shouli be in existence at the titne at the 
coatraet of sulim. Hiird is the spccSjcation of the place of delivery of the 
muslam fth. Fourth, that the price should be determined either by measure, 

26.1.1.2.1. Condition 1 

The period of delay is definitely a condition of its validity according to Abu 
Hanlfa. The preferred and well-known narration from Malik'is that it is a 

permitted immediate salam. AHiakhnU made a distinetioa in this and said, 
'^Sulam in the school (of Malik) is of two types: immediate miam^ which is the 
sale of ready goods; and delayed satatn, the purpose of which is not the sale 
of ready goods". 

The reUance of those who stipuhted a period of delay are two things: first, 
ihe spparent meaning of ±e tradition of Ibn 'Abbas; and seamd, that if the 
period of delay is not stipulated in it, it would amount to the sale of a thing 
that the buyer does not have, which is prohibited. The reliance of al-Shafi'l 
(who does not stipukite delay) is on the fact that if it is permitted with delay 
its permissibility for immediate delivery is more appropriate, as. there is the 
least amount o( gharar in this. Perhaps, the Shafi'itcs also argued on the basis 
of the tradition "that the Prophet (God's peace and blessings be upon him) 

house he did not find the dates. The Prophet (God's peace and blessings be 

this is immediate sale with dates as a liability. For the MJlikites, by way of 



interpretation, salam has been permitted for compassion as one making an 
advance payment is inclined to proffer the price for facUitating the (deUvery) 
of the mmkm ftk, while the mmkm ikyh is incUned toward it due to the 
existence of a delay (msfii). Thus, if the period of delay is not stipulated, this 

They disagreed about the period of delay on two points. First, whether it 

days and months, like cutting, picking, harvesting, and season. Second, about 
the number of days (when the ajal is in days). The conclusion in Malik's 
school about the number of days is that the muskm ftk is of two types: that 

is required from the same place, then, according to Ibh al-Qasim the period 
to be considered is that in which the markets are likely to change, and this is 
about fifteen days. It is related by Ibn Wahb from Malik that he permitted 
t^vo or three days. Ibn 'Abd a\-}fakim said that there is no harm even if it is 
one day. That, htWiyCF, vfHdk is retpm-ed ittm anotilcr land, the peiiod of 
delay in it is the time t»ken to travel » and from that land, whether it is short 
or long. Abu Hanlfa said that the period of delay cannot be less than three 
days. Those who deemed the period of delay as a condition without an 
underlying cause, stipulated for it the minimum period to which the name is 
applied, while those who considered it as dependent on the fluctuation of the 
markets, stipulated days in which the markets normally change. Malik 

similar events, but Abu yanlfa and al-Shstfi'i prohibited it. Those who saw 

difference permitted it, as slight g>ie*iir is overlooked in the law." They 
compared it to the difference that arises in the case of months, which can be 
of thirty days or twenty.jiijie days each. Those who considered it as a major 
differenee of time, unlike the case of inonthSi which varytjnly by one day, did 
not permit it, (In case of "fixation of datra by events, the difference iij the 
period can be greater.) 

26.1.1,2.2. Condition 2 

About the condition whether the species of the muskm ftk should be in 
existence at the time of the contract, Malik, al-Shafi<I, Ahmad, Ishaq, and Abo 
Thawr did not stipulate this and said that sakm is permitted for a thing out 
of its season. Abu I;Ianifa, his disciples, al-Thawrl and al-Awza'l said that it 
is not permitted unless it is the season of the muslam fth. The proof of those 
who did not stipulate tlie season is what oceutred in the tradition Ibn 
'Abbss that the people used to contract salm for dates fot a period of two or 
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three years, this was approved and riot rejected. The reliance of the I^anafitej 
is upon the tradition related by Ibn 'Umar that the Prophet (God's peace and 
blessings be upon him) said, "Do not contract salam in date-pabns until they 
(the dates) begin to ripen". It is as if they viewed that gkarar would be more 
if the species did not exist at the time of the contract, and as if this resembled 

a liability. In this way mkm is distinguished from the sale of a thing which 
26.1.1.2.3. Conditions 

This relates to the place of taking possession. Abu Hanlfa stipulated this due 
to its similarity with (the condition oO time, but no one besides hiin stipulated 
this and ihey are the majority. Al-QadI Aba Muhanmiad held the view that it 
is better to specify the place of delivery, but Ibn al-Mawwaz said that it is not 

26.1:1,2.4. Condition 4 

stipulated this, but al-Stafi'l did not, nor did the two disciples of Abu Hanlfa, 
Abo Yusuf and Muljammad. No ruling is recorded from MaKk in this, 

gharar is involved as explained earlier. 

It is necessary to know that determination of the rmisliim fth in salam is 
undertaken by weight in goods usually weighed, by measure in those usually 
measured, by length for those Gustomariiy mfiasured by a standardized lengtfe, 
and by counting in countable goods. If none of these methods is applicable tu 
it. it is determined by description of the desired attributes of the species alonf 
with the identiiication of the species if it is of different kinds, or wiliout it if 

They did not disagree on the point that salam is always undertaken as a 
liabihty and is not undertaken in things present. Malik permitted it when 
present in a specified, safe village (i.e. in a place different from the place of 
contract) and when they are not likely to perish. It was as if he considered it 
to be a liability. 



26.2. Chapter 2: Substitute for the Subject-Mattcr 

There are a large ntiinber of cases falling under this chapter^ but we wiD 
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26.2.1. fcue 1 

rphe jurists disagreed about the person who i^ntraets sakm for some kind of 
fruit and when the per](Hl is over its delivery becomes difficult, so much so 
th^ the subject-matter (muskm fik) becomes non-e^tist^ doc to tfie passage 
of its season. The majority said that when this happens the muslim (perscm 
making the payment) has an option to take back the price or to postpone the 
performance till the next season. This was the opinion of al-Shae% Aba 
Hanlfa and Ibn al-Qasim, and their argument is that the contract created a 
liability for the described thing, which still remains applicable, and it is not a 
condition that the fruit should be of that very year, but it was a condition 
stipulated by the muslim, therefore, he has an option. Ashhab, from among the 
a^^Ies of MaUk, said that salam (in this case) is rescmded by necessity and 
^^pceiement is not permitted. It was as if he considered it to be a sale of a 
debt for a debt. Sahriun said that he has no right to take back the price and 
has to transfer it to the forthcoming (season). Malik's opinion is ambiguous in 
this. The reliable opinion here is that which was held by Aba ^anlfa, al-Shafi^I 
and Ibn al-Qasim. It was this opinion that was preferred by Aba Bakr a\- 

objeci, not when it is undertaken due to necessity. 

26.2.2. Issue 2 

The jurists disagreed about the sale of the subject-matter when the period is 
over and possession has not been taken from the muslam ilayh. There are 

lllowed before possession for anything. ThiJwas the opinion of Abu Hanlfa, 
Ahmad and Isbaq. Ahmad and Ishaq relied for this on the tradition of ^A^iyya 

(God's peace and blessings be upon him) said, 'He who contracts salam for a 
thing should not dispose it of for another thing' ". Malik prohibited the sale 
of muslam fth in two cases. First, when the muslam fth is food. This is 
^d on his opinion that the thing for which possession is stipulated before 
ssSeiS food, and about which texts of the tradition were quoted. Second, when 

is not permitted as payment in salam. For example, when the muslam fih 
consists of goods and the payment is in goods different from these, the muslm 
takes from the muslam ilayh, at the end of the period, goods belonging to the 

goods acquired are more than the payment of the salam, or it amounts to a 
guaranty with a loan if the goods acquired are equal to it or Im. Similarly, if 
payment {rah aMll) of salam consists of food, it is not permitted to take 
in exchange ior it other food in excess, whether of tiie same or of a different 
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species. According to Ibn Wahb, if it is the same kind of food with respect to 
species, measure, and description, it is permitted, as he deems it the same as 
goods. It is also permuted according to him to taiie food of the same 
description as that of the muslam Jtli, even if it is of inferior quality, as jr 
belongs, according to him, to the category of substitution for dinars. Ihsi,„ 
occurs, for example, when he has a claim on him for wheat and takes the same 
measure of barley. la all this it is a condition, according to Malik, that 

debt for a debt. If the ca^jilal of ^almti k a thing present fsyn) and the muslam 
fth is also an '■iiyn of the same species, it is permitted as long as it is not in 

delay, if it was equal to it or less than it. Similarly, if he takes dirhams for 
dtnsrs, it will not be a case of delayed ^aff. It is the same if he takes dmars of 
a kind different from those of the capital of sakm. The sale (of the subject. 

exchange for anything that can be sold, as long as it(the subject-matter) is not 
foed* for ff ft were food, it would amount to sale of food before possession, 
to the case of it is a condition wilh MSlik that no increase or 

that is associated with a sale will be applicable to it, I mean, it will be 
rescinded, according to him, through that by which credit sales are rescinded 

falling under a sale with a loan is that when the period comes to an end he 
enters into iqah with him to take back part of it and leave some parts, this is 
not permitted according lo him, as it leads to (the combining of) sale with a 
loan. It is, however, permitted according to al-Shafi^ atid Abu llanila as they 
do tiot prohibit sales that employ evasii^e saeanSi 

26.2.3. Issue 3 

The jurists disagreed 5tM?m ptirf^Jsse of a thing from the wmslsm ilayh with 
the capital (ra's at-mll^ of sakm after igalu (has been contracted) through a 
method that is not pennitted before iqah. There are jurists who do not permit 
it at all and are of the view that iflla is a means of making permissible that 
which is not permitted. This was the opinion of Ahu Haiiifa and his disciples, 
and of Malik and his disciples, except that according to Abu Hanifa it is not 
permitted at all, just as the sale of the mmlam fth is not permitted at all, 

where the sale of salm is prohibited before possession, as we have elaborated 
earlier (regarding his opinion). Among jurists are those who permitted it,'S[i<l 
this was the opinion of al-Sha6'l and al-Thawti. Their argumejit is thM 
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suspicion over (the acts of) Muslinis is not permitted. They also sud that the 
prohibition in the tradition^ of Aim Sa^Td apjjlies to the stage prior to ij^/a. 

26.2.4. Issue 4 

Tbf\ disagrt-ed about the buyer who i^rccs the ^comnact) of salam aiid says 
■j- !h'- seller: "Enter into ii/lTx with Me and 1 *iB postpone (cWmitlf) the prtee 
that 1 have paid you". MaKfc ajBl a grtmp sard' that this is n!« paraifad. 
Another group said that it is. Malik considered it erroneous because of the feat 

he wilt delay taking it so that the seller may enter into iqdla with him, and 
this would amount to a sale of food with delay before taking possession. Others 
found it erroneous for purposes of prohibition as it is the rescission of a debt 
with a debt. Those who considered it permitted held that it is from the 
category of mfntfuiid i^s^tif which Allah has commanded. The Messenger of 
AlHh (God's peace and Wessiti^ be iijjon him) saH, "He who agrees to relieve 
a Mnslffl) ftom a burdensome contract, AllA «iB fot^Ve his shorlcomfegs oa 
the day of judgment, while he who postpones his claim from one in (financial) 
difficulty, Allah will cover him with His shade on the day when there will be 
no shade besides His". 

26.2.5. Issues 

The jurists agreed that if a person has a claim on another for dirhams or dinars 
after a certain period and the other person remits them at the end of the 
period or later, then he (the claimant) is bound to accept them. They disagreed 
about goods due after a period in salam and other cases. Malik and the 
majority said: "If he brings them before the termination of the period, he is 
not bound to accept them". Al-Shsfi'l said: "If it is a thing that does not 
chanp (alter or decay) and does not require eare, Hkc iron and copper, it is 
biadiog qn him to aeoept il. If, howeva-, it is .a thing that requires care, like 
iWt, it is net hiBditif on Mm". 

When he delivers the goods after the termmation of the period, then, the 
disciples of Mahk differ on this. It is narrated from him that it is binding on 

picking and he deUvers them in the summer. Ibn Wahb and a group said that 
it is not binding o^n him. ^ f h d ' 

not binding before the termination' of the period, is based on the fact that it 
is.within his liability (in ease of destruction) till tfaeappointed period and there 
is a burden on him in this. This is not the case with dmars and iitiam as 

i. 
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there is no burden in that. Those who do not obhgate him to accept the goods 
brought liter than the time of termination of the period, argue that the 
purpose served by the was at the appointed time and not at other times. 
Those who permitted this in both gase^ that is, after the period and before it, 
hold them similar to dmn and dirham. 
26.2.6. Issue 6 

with another, or buys food from him, on the basis of a measure and the seller 
or the muslam ilayh brings the food and informs the buyer that it has already 

permitted in salam and in a cash sale, otherwise there would be fear that it 
belongs to the category of riba: perhaps, he displayed trust in him so that he 
inay delay payment of the price. Abu Hanifa, al-Shafi% al-Thawrl, al-Awza=T 
and al-Layth said that this is not allowed unless the seller measures for the 
buyer a second time. Their argument is that as it is not for the buyer to sell 

drew support from the tradition that the Prophet (God's peace and blessings 
be upon him) prohibited the sale of food before two measures had passed 
through it: the measure of the seller and the measure of the buyer. 

They disagreed about the dispute of the parties over the measure when the 
food is destroyed in the hands of the buyer before measuring. Al-Shafi'i said 
that the prevalent view would be that of the buyer.' This was also the opinion 
of Aba Thawr. MaUk said that the piesralent statemttt is that of the sdler as 
the buyer believed him (about measure) when taking possession of it This, 
according to him, is based on his opinion that sale is permitted by the very 



26.3. Chapter 3: Disputes of the Parties over Salam 

The parties in salam can differ over the price or over the priced commodity, 

either in their genus or about the period of delay or the place of delivery. Widi 

assertion is that of the muslam ilayk if his claim seemed contextually traej 
otherwise it is that of the mmlim if his claim looks like the truth. If they make 
highly divergent statements, then analogy diaates that they take oaths and 
retract from the contract. If they dispute over the kind of mmlamjjh^ they take 
oaths and retract fiom the contract. For e»mple, if nne rf them sa-ys that 
made an advance payment lot dates, while the, other says that it was for wheat 



If their dispute about the period relates to its termination then the prevalent 

even then the assertion of the muslam Uayk prevails, unless lie mafees an 
unbelievable claim, in which case the view af the mmUm prevails. For example, 
the mushm claims it to be the season oi i):^^ mmUm 0i^viH\fi '^ mt^m ihyh 

The preferred opinion in ihuir dispute about the place of delivery of 
possession ts that one who claims it to be the place of the Lunclusion of the 
contract has the siy. If none uf them claims thb then the opinion favoured is 
that of the muslam ilayh. Sahniin opposed the former position and said that 
the prevailing view is that of the muslam ilayh even when the otiiCT elaans lE 
to be the place of contract. Aba al-Faraj opposed the latter position and said 
that if none of them claims it to be the place of contract, then, they take oaths 
and withdraw from the contract. The liukm in their disagreement over price 
is the same as that of the (Uspute between parties to a sale before delii^ry of 
pcBsession, (the discussion of) which has preceded. 



XXVII 

THE BOOK OF KHIYAR 
(S/M.E WITH AN OPTION) 



The discussion of the principles of this book first relates to (the question) 
whether it (sale with an option) is permitted. If it is, then, for what duration. 
Is cash payment stipulated in it? Who is liable for the mabf (in case of 
destruction) during the period of the option.'' Can options be inherited? For 

status as words and constitute khiyar? 

Permissibility of option is upheld by the majority, except for al-Thawit and 
Ibn ShTibrama, as well as a group of the Zahirites. The reliance of the 
majority is on the tradition of Ifibbin ibn Munqidh, which contains the 
words "and you haye an option for three days", and also what has been 
related of the tradition of Ibn 'Umar; "The parties to sale have an option as 
long as they have not parted, except in sale with an option". The reliance of 

for the permissibility of sale with an^option from the Qur'an or the authentic 
suma or They also said tliat the tradition of Hibban is either not 

salel Thiy said that the tradition of Ibn 'Umar and the words in it, "except 
sale with an option", have been interpreted through another version of this 
oafitiaK in which the words "tfiat he says to his counterpart: 'Choose', " have 

With respect to the extent of the duration, accordmg to the opinion of 
those who permit it, Malik was of the view that it does not have a determined 

and it therefore varies depending on the nature of the commodity. 11c said: 

days in the selection of a slave-girl, and a month or thereabouts in the 
choosing of a house". On the whole, it is not permitted according to him to 
have a lettger dtiratioa than that reqimeA for chaosm$ the mahf. AI~Shaft% 
and Abo yanlfa said that tie period of kiiySr is three days; ajid more than 
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that is not permitted. Aljinad, Abu Yusuf and Muhammad ibn al-Hasan said 
that khiylr is permitted for any period that is stipulated. This was also the 
opinion of Dawud. 

They differed about unUmited khiyar as distinguished from an option with 
a fixed duration. Al-Thawn, al-Hasan ibn Jinniyy and a group permitted the 
stipulation of an absolute khiyar, in which the party will have an option 
forever. Malik said that an .absolute option is permissible^ but the mkm should 
jx a teasotrable period tot it AbB l|snl& »nd al-iSlisfi'i said that an absotate 
option Is not permissibk and ft rentiers the sale ^oid. AbO IJaijIEi and al^ 
Shis'! disagreed about the case where the option is exercised within three days 
of an absolute khiyar. Abu Hanlfa said that if it is exercised within three days 
it is permissible, but if three days pass the sale becomes void. Al-Shafi% said 

These, then, are the opinions of the fuqahlf- about the duration of the 
khiym, namely: Is it permitted without restriction or it is to be restricted.' If 

taas^trioed form is not Emitted, then, is it a condition that it should be 
^s^^ed within thtee days, or is it not permitted in any case even when 
exereised within three days? 

Regarding their sources, the proof of those who do not permit khiyar is 
what we have already mentioned. The reliance of those who did not permit 
it except for three days is that essentially khiyar is not permissible, thus, it is 
not permitted beyond what has been laid down m the text of the tradition of 
Munqidh ibn Hibban or IKbbSn ibn Munqidh, which is like all the rest of 

that''the fixation (of the period of option) for three days was laid down in the 
tradition of the musarmt, that is, the words of the Prophet (God's peace and 

three days". The best unbroken chain of the tradition of Munqidh is that 
related by Midiammad ibn Isfesq fi-om Nil? ftton 'Umar that rfie Messenger 
of Allah (God's peace and blessings be iqit* him) said to Munqidh, who was 
deceived in sales, "When you buy say, 'No decsption', and you have an 

The reliance of MaHk's disciples is (on the argument) that the purpose of 
an option is the selection of the mabf. If that is the case, then, it is necessary 
that it should be limited by a duration in which such selection is possible, 
which varies from Maif to mabf. It is as if the text is laid down as a reminder 
of this meaning, and it is ftir them from the category of khun (particular) by 
wWch hmm (general) is meant, but according to the first group it belongs to 
tiw category of the particular by wliich' the particular is intiended. 
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The stipulation of cash is not permitted, according to Malik and all his 

They disagreed about who will be liable (in case of destruction) during the 
period of the option. Malik, his disciples, al-Layth and al-Awzs"^! said that 
{liability for) a calamity is on the seller, while the buyer is a trustee irrespective 
of whether both have an option or only one of them. It is, on the other hand, 
•Sittd in the school that if it is destroyed in the hands of the seller, then, there 
•h as dispute that he will compensate it, but. if it is destroyed in the hands of 
the buyer, the ^ukm is the same as the hukm of rakn (pledge) and ^artya-~i( 
it was due to his negligence, the liability is on him, but if it was not due to 
his negligence, the liability is on the seller. AbQ HanTfa said that if the 
stipulation of option is for both of them, or for the seller alone, then, the 
liability is that of the seller, as the ma^ remains in his ownership; however, 
if the stipulation is for the buyer alone, the mabf shifts from the ownership 
of the seller but has not as yet entered the ownership otthe buyer, remaining 
su^nded tilb the exerdse of the option. It is also reUted fiom him that (in 
the latter casc^ the buyer has tu pay the price and this indicates that the fnab^ 
has moved to the ownership of the buyer. For al-Shafi^i there are two 
opinions. The better known is that the liability is that of the buyer, whoever 
possesses the option. 

The argument, of those who hold that the liability is rfiat of the seller in 
each case, is that sale with a khtySr is not a binding contract (as yet) and, 
therefore, the ownership of the seller is not transferred. It is as if the seller 
says: *'I have sold it to you", but the buyer has not as yet said, "I have 
accepted". The argument of those who hold that the liability is that of the 

being an analogy drawn a disputed point from a settled point. Those who fix 
the liability to be that of the stipulator of the option, when one has stipulated 
It and the other has not, argue that if the seller is the stipulator then the option 
is for him with the tnatf remaining in his ownership, but if the httya- is tte 
only stipulator then the seller has transferred it from hk flwrw^ship, ~9XtA 
vacated it, arid it must now move into the ownership of the btiyf*4 if it ym 
the buyer only who stipulated it. He (Abu I4anlfa) said: "It moved froin the 
ownership of the selk^r. W-cm^. he did mt stipulate the option for himself, 
but it is no ;sS(!p of the buyer because he 

$«L (from takmg eiTect), as it is necessary that the Uability be on mie of them. 
The dispute refers back to whether option is stipulated for rescinding the sale 
or for completing it. If we say that it is for rescission of the sale, then, it (the 
mah^) shifts from the liability of the seller, but if we say that it is for itl 
completion, it remains within his liability . 



The fifth issue is whether the option for the imbf can be inherited. Mslik, 
al-Shafi% and their disciples said that it is inherited and if the possessor of 

disBiples said that the option is nullified with the death of the person who had 
it and the sale is concluded. The same is his opinion regardmg options in pre- 
emption, accepting bequests, and iqala. Abo Hanlfa conceded them (the other 
jurists) the option of rejection due to deftcts. I mean, that he said that it am 
be inherited Similarly, in the cases of the l%ht to spoils before division, 
option qtsa? (retaliation), and the option in rahn (pledge). MahK conceded 
to them (the Hanafites) the case of revocation of what , the father gifted to his 

I mean) to the father. Similarly, in the case o[ kiuba, divorce, and ifun. The 
meaning of the option of divorce is that a man says to another, "Divorce my 

then, his heirs do not step into his shoes according to MaUk. Al-Shjfi'l 
conceded from the options to the Hanafites what the Malikites had conceded, 
and in additioit he conceded the ap6m of i^ls^ and actxptmss of a hequest, 
saying that they are not inherited. 

The rehance of the Mslikites and the Shafi'ites is (oh.the argument) that in 
the first instance rights and wealth are inherited, unless evidence is proffered 
alienating the right in tUs context. The argument of the Hanafites is that 

evidence is profrered, linking rights to wealth. The point of dispute, then, is 
whether rights are inherited like wealth. Each one of the parties judges by 

conceded, and then argues against the rival. The MJlikitcs and the Shafi'itcs 
use as ah argument against Abu Hanlfa, his conceding the option of rejection 
due to defects, and hold similar all other options that can be inherited. The 
IJanafiteSy on the other hand^.use as m argument against the Malikites and the 
Shjtfftes what fhef have disallowed Each of the parties tries to adduce a 
ittstifying distinction lyhere his tipsiion differs from his main consistent view, 
and desires to treat the ©piMtm ©f fthe risM m the opposite way, that is, making 
the distinction (applicable) iffiteB the ifed has a main coherent view and 
agreemg where the rival mhes m meeptm.. Kor example, the Malikites say: 
"Indeed, we have said that the Option of the father revoking his gift is not 
inherited, as that is an optiea jed«ad to-»n iSttribate of the father himself and 
that is not found otherwise, which is paternity, and not an attribute of the 
contract. It is, therefore, tiecessarr that it shoald not be inherited". This, then, 
K the reason for their disagreement in the inheritance of options, 1 mean, when 
3 thing appeals to one as an attribute of the contract, he allows inheritance. 
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The sixth issue is about the person whose option is vaHd. They agreed 
about the vaHdity of the option of the parties to the sale, but.disagreed about 
the stipulation of the option for a stranger. Malik said that it is permitted and 
that the sale is valid. Al-Shgfi'^T in one of his opinions said that it is not 
permitted, unless he who has the right to stipulate an option appoinis him, as 
m C^ou'is not penrfitted, according to him, on the basis of this 

opinion for <iomcnne other than the contracting party. It is also the opinion of 
Ahmad. Al-Shafi% has another opinion like that of A^lik and Malik's opinion 
is also held by Abo Hanlfa. 

The school agreed on an option for a stranger when both parties to the sale 
grant it, and his word is substituted for theirs. The school disagreed, however, 

granted an option disagree, or the buyer and the person to whom the buyer 
granted an option disagree. It is said that the verdict is for the conclusion of 

the buyer, granted him the option. The opposite of this view is upheld by those 

distinction is- to be made between the seller and the buyer, that is, the opinion 
osnduding the sale is to be accepted, and the view of the seller is to be 
tejeeted, not that of the stranger, or the opinion of the stranger is 'rejected and 
not that of the buyer, if it is the buyer who has stipulated the option. It is 
also said that the prevailing view is of that person who desires conclusion (of 
the sale). If the seller desires conclusion and the stranger to whom the seller 

desires rejection and the stranger desires conclusion, the buyer agreeing with 
him, then, the prevailing opinion is that of the buyer. Similarly, when the 
buyer stipulates the option for a stranger, then, the prevailing view amojif 
them will be of the person who dciites conclusion. Likewise is die case of the 
bu>cr: yet it is said that a disrinctioh is to be made in this between the seller 
and the buyer, that is, if .the seller stipulates it, the prevailing opinion will be 
of the person who desires conclusion, but when the buyer stipulates it, then, 
the prevailing view is that of the stranger, and that is the apparent view in the 
Mudawwana. All this is devoid of strength. 

They disagreed about the (case of the) person who stipulates something 
impermissible along with the option. For example, he stipulates an unknown 
period or an option over and above three days, according to one who does not 
permit an option beyond three days, or the option for a person who is far away 
from the location (of the conttact) itself, that is, for a stranger. Mik and at- 



Shafi'i said that the sale is not valid (in such a case), even when the irregular 
condition has been expunged. Abo Hanifa said that the sale is valid after the 
irregular condition has been expunged. The basis of the disagreement is 
whether the irregularity occurring in the sale, because of the eqndijion, 
extends to the contract itself, or is confined to the conditibn alone. Those who 
say it extends to the contract nulhfy it even with the dismissal of the 
coitdition, but those who say it does not extend to it, hold that the sale is valid 
if the u'rcgular conditton is expunged, as the sale itself is sound. 



XXVIII 

THE BOOK OF MURABAHA 
(SALE AT STATED COST PRICE) 



The majority of the jurists agreed that sale is of two kinds: musamamn, and 
murabaha. Mumbalja takes place when the seller declares the price for the 
buyer at which he had bought the goods, and then stipulates some profit in 
dfTiSrs or dirhams. They (the jurists) disagreed, on the whole, over this on two 
points. First, over that which ihe seller can count, and which he cannot count, 
as a part of the capital of the goods out of the expenditure he made on the 
goods, after pui-chase. Second, when the seller lies to the buyer and informs 
him of a higher price than that for which he bought the goods; or if he 
mistakenly informs him of a lesser price than that at which he bought the 
goods and it later appears to him that he bought them for more. 

In this book, then, there arc two chapters in accordance with the 
disagreements of the fugaha^ of different regions. Chapter one is on what is 
included, and what is not included, in the capital (ra'j d-ma!), and on the 
description of the fa's al-mal upon which profit is permitted to be charged. 



28.1. Chapter 1: Things Counted and those not Counted in the 
Capital, and the Characteristics of Capital on which Profit can be 

The conclusion of Malik's school about that which is included in the price, is 
that whatever the seller is entitled to for the goods over and above the cost is 
divided into three categories; one of the categories is that which is to be 
included in the cost and which also has a right to earn a profit; another may 
be included in the price, but has no share in the profit; and a third category 

are considered a part of the capital and have a share in the profit are factors 
that arc effective in the essence of the goods, like tailoring and dyeing. Acts 
that are considered a part of the capital, but have no part of the profit, do not 
affect the essence of the goods and are those which the seller is not capable of 
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undertaking himsdf, like transporting the goods from town to town and the 
renting of stores in which they are stocked. Those which in not fall under 
either case are acts that neither aflcct the essence of the goods nor is the seller 
able to undertake them himself, like brokerage, negotiation, and bargaining. 

Aba IJanifa, on the other hand, said that (the cost of) all that is undenaken 
with respect to the goods is added to the cost of the goods. Abo Thawr said 

bought the goods and unless he distinguishes (between the aist and the profit), 

to falsehood; because the seller says to the buyer that the cost of my goods is 
so much, when that is not the case. It amounts to misrepresentation (ghishsh) 

Malik and al-Layth said about the person who purchases the goods with dmars, 
on a day when the exchange rate (for/) is known, and then sells them for 
dirkamsj when the exchange rate has changed and is now higher, that he has 
no right to communicate the late of the day when he bought them for dfhlln^ 

bought with dirhams and is selling for dmars. In this context, the disciples of 
Malik disagreed about one who has purchased goods with goods, whether it is 

it permitted in lieu of the value of the goods or with the goods themselves.' 
Ibn al-Qjsira said that it is permitted to him to sell them for the goods with 
which he bought, but it is not permitted with value. Ashhab said that it is not 
permitted to one who has bought goods with any other kind of goods to sell 
theia by iray «f mttrsMi, M he would be demanding goods of the same 
description from t^tc buyer, who woirid geiteraUy not have such goods and it 
would residt in the sale of a thing not possessed. 

MiHk and Abo HanTfa disagreed about the person who bought goods for 
dritars, but paid in place of such dmdrs other goods or dtrhams. Is it permitted 
to such a person -to sell them by way of murabaha without informing him (the 
buyer) of the form of payment? Mahk said that it is not, unless he informs 

sell by way of munbahcf the part of the goods he bought for dlnSrs and not 
those for which he paid with goods or dirhams. Malik also said about the 
person who bought goods for credit for a period and sold them by way of 

Shjfi<i said that if this takes place, the buyer would have a period''(of credit) 
similar to his. Aba Thawr said Uiatit is like a delect and he has the chfflcc of 
Kttiraing the goods. There are under this heading a number of cases, which 
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28.2. Chapter 2: About the IM<n of Discrepancies Occurring in the 
Statement of the Seller 

Tbcy disagreed about the person who bought goods by way of mwaAu^a at a 
price that was stated, but it later became evident through acknowledgement or 
by evidence that the price was less: the goods still being intact. Mllik and a 
group said that the buyer has an option either to accept the goods at the 
adjusted price (or to reject them). It is not binding on the buyer to take the 
goods at the amerdej price as tlie seller had not made it binding for him. li, 

to accept them. AbQ Hanlfa and Zufar said that the buyer has an absolute 
option and he does not have to accept the goods even if the sale was nude 
binding. Al-ThawrT, Ibn Abl Layla, Ahmad and a group of jurists said that 
the sale remains binding on both of them after the excess has been removed 
from the price. From al-Shafi'l there arc two opinions; an absolute option and 
another making the sale binding after the reduction of the price. 

The argument of those who hold the sale to be binding after reduction of 
the excess is that the buyer has merely profited over the price at vfhich he' 
bought the goods and not beyond that. When a price different to what he had 

, ugh a determined measure and the measure 
ftbiigatory that he utilize this true measure, 
ihe aiguinem oi inose wno uphold an absolute option is grounded on 
falsehood in this issue with a defect, that is, the way in which an option is 
imposed in case of defect is also imposed here in the case of falsehood. 

When the goods ire aa>sBffl«d (destroyed), however, al-Shifi<i said that the 
excess amount of the price is to be reduced along with the profit due to him. 
Mil said, in a disputed narration from him, that if the valiie of the goods 

weighed by the buyer then the buyer has no recourse to him for anything. If 
the value is less the seller is given an option to return the value to the buyer, 
or 10 rctutit the price, or to go through with the sale at the conect price. 
When a person sells his goods by way of mufSbaha and then produces evidence 
that the price was more than that stated and be was confused and made an 
(StSBT in this, the goods being in existence, al-Shafi'l says that such evidence 
is tadmissible as he lied, while MSlik says that it is admissible and-the buyer 

that the buyer has an option between paying the value of the goods on the day 
of possession or accepting them at the adjusted price. These, then, are Ihf 
well-known issues under this topic; 
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The knowledge of the aiHm of this kind of sale are structured, within the 
school (of Mahk), upon the knowledge of the ahkam of three issues and whit 
is consequential to them; the /wtm of the issue of falsehood; the hakm of the 
issue of deception; and the bukm of the issue of the existence of defects. The 

[0 defects is the same as that in absolute sales. The hjikm in the case of 
deception is the granting of an absolute option to the buyer and it is not for 
(he seHer to bind him to the sale even whoi he reduces the price by the extent 
of the deception, as was the case in the question of falsehood. This is the view 
of Ibn al-C@sim. According to Ashhab, deception is divided into two kinds: a 
kind that affects the price and another that does not. The kind that does not 
affect the price has no kukm according to him, while that which affects the 
price has the same liukm as that of falsehood. 

Things that are consequential are arranged into four issues; falsehood and 
deception, falsehood and swindling, deception and swindling through defects, 
and falsehood, deception, and swindling with defects. The principle in the 
view of Ibn al-Qasim is to go by the hukm of that which remains when the 
(iiiiim of the other is eliminated, or by the hukm of that which is preferable 

option if that is possible or through reconciliation where that is possible. The 
deuils of this are suited to the books of cases (fitrtf-), that is about the opinions 
of Ibn al-C2t5im and others. 



XXIX 



THE BOOK OF THE '■ARIYYJ 
(ADVANCE SALE) 



Tlif jurists differed about tiw meaning of ^trryya »nd about the exemption 
stipulMed for it in the aaina. Tlic Malikl gS^, AM Mubammad 'Abd al- 
Wahhab, related that '^anyya in Malik's school is the donation of fruit of a 
date-palni or of date-palms by a person, from his prove, to a specified 
individual. It is permitted to the donor to purchase from the donee the 

amsu^ or less; it is not permitted if it exceeds this. Third, that the donee 

it is not permitted. Fourth, that the dates delivered should be of the slme 
species as the dates of Wyja. In Malik's school, the exemption exists only for 

The concession found in it is an exemption from the (the prohibition of) 
muzahm, which is the sale of moist (fresh) dates for dry dates in respect of 
which prohibition has been stipulated. The exemption also relates IP the two 

determined by a known weight for another estimated for equivalence. This 
involves the sale (exchange) of the same species with a probable excess. It is 
also the exchange of fruit for fruit with a delay. This, then, is the opinion of 
Malik as to what constitutes '^ariyya, the exemption in it, and for whom the 

The application of the exemption in al-ShJfiTs view does not relate to the 
donor alone, but to any person who intends to purchase such a quantity of 
tamr with its estimated equivalent, that is, five amut] or less. It is related that 

needs of mdividwls for tjoosuming moist dates. This for the person who does 
not have moist datra but haa iimr with which he can buy moist dates. Al- 
Shafi'l stipatess ft* the delivoy of moist dates, with which 'unyya is being 
contracted, that they be delivered immediately. He maintains that if they 
before possession, the contract is vitiated. 



'■Jrijiya is permissible, according to Malik, in all things. that can be dried 
and stored, but for al-Shifi'l, it is only permitted in dates and grapes (raisins). 
There is no dispute about quantities that are less than five awsug for al-Shafi<I 
aoJ MaUk, but a disagreement is related from them when the quantity is five 
affsuq-, both permission and prohibition are related from them, but the well- 
known opinion of Malik is about permissibility. Al-Shafi'i, therefore, opposes 



according to him, as we have said, only in dates and grapes (raisins) and for 
Malik in all things dried and stored. 

Ahmad ibn Hanbal agrees with Malik in so far as he considers '^ariyyd to be 
a gift (kiia), but he opposes him in that the exemption is made for the donee, 
that is, the mu^arra iahu and not the mu^arrf, because he is of the view that it 
is for the donee to buy£rom anyone be likes and not the donofspectSc^Hy,^ 
is the view of Malik. Abn HanTfa agrees with Malik tltat '■ariyya. is hiba, but 
opposes him about the nature of the exemption. The exemption, ticcording to 
him, IS not from the category of an exception to muzshana nor does it belong 
on the whole to sale as such, but the exemption relates to the revocation of 

is not related, for him, to sale. It is a revocation of a.gift of a specific nature 

The basis for Malik's opinion in '■uriyya is that it follows the practice well 
known in Medina. They said the origin of this is that a person used to give 
away as a gift date-palms in his grove, but the breaking in by the donee 
became unbearable for him; so it was permitted to him to sell the date-palms 

exemption being specific for the donor is the tradition of Sahl ibn Abl Hathmi 
that "the Messenger of Allah (Ood's peace and blessings be upon him) 
Vrohibited the sale of tamr for moist dates, except that he made an exemption 
in the case of '^ariyya that it be purchased for an estimated equivalent so that 
the owners may consume moist dates". The Malikitcs, however, said that the 

exemption is specifically for the donors for it is they who are the owners 
according to the apparent meaning. It is possible to say that the owners arc 
those who purchased them, whoever they may be, but the word rulab (wet) 
does not conform with the situation of .the donor. It does conform though 
according to the opinion of al-Shati'l, for it is those persons who neither have 
iffir "with whieh they buy them (the date-palmsi). The argument^ 
es with al-Shifl«j. 
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^Arixya being ktba, according to him (Malik), the argument is based on 
literal eonstructioa. The experts said that hriyja is UIra, bat they disagreed 
about its denMatiaa with this term. Some s^i it is so faaaqw it is stripped 
»f the conitotiKion of the torn price, whHe others said it relates to the idea of 
asking for charity, as it occurred in the words of the Exalted: "IVn afimt?l- 
qanfa ma'l-mu'-tarra"}*^ Malik stipulated that the deUvery of the price should 

the law had ordained its return through an estimated equivalent, then it is the 
practice that it be delayed till cutting as in zakat. This is weak, as it clashes 
with the analogy from the rule in the sunna. According to him, if he delivers 
earlier, TOluntarily, after the conclusion of the contract, it is permitted. The 
baas fer his stiptdatinj its permissihiHfy in ti«e uw? or less is «lBt has been 
related from Abtl Hurstyra '*that th« Messenger of Allah {God's pea^ and 
blessings be upon him) made an exemption m the sale of the ^arnycl in less 
than five awsuq or in five amuf. There are two narrations from Malik about 
'araiil in five aamq due to the doubt about the mrr't - - , ,„!;„..„ Xhe 

is related from Zayd fbn Thabit, as recorded by MuJ . ..... .it .nger 

of Allah (God's peace and blessings be upon him) made an exemption for the 
possessor of 'ori>,v<! to seU it for an estimated equivalent of Mmr". Al-ShafiS-'s 
reliance is on the tradition of Rafi' ibn KhadTj and Sahl ibn Abi Hathma from 
Prophet (God's peace and blessings be upon him) "that he prohibited 
•mtiStkinii exchanging tamr for lamr, except in the case of ^ardya, for he 
pmaitted them to undertake that", as well as on the words "the owners nay 
consume moist dates". For them (the Shafi'ites) '■ariyya is limited to less than 
fiw a»s«« of timt, as it was custmnaty, in thdr ■view, that a pcram !isaa% 
siVes away only this atnomit or even less from his date-palms, attd thcrtfore 
this amount became specific as it was the amount usually given as hibn so that 
the amount of gift should conform 'with it. He argued for his opinion on the 
basis of a tradition related through a munqatf chain (i.e. with a missing link) 
from Mahmud ibn LabTd, who himself said to one of the Companions of the 
Messenger of Allah, either Zayd ibn Thabit or someone else, "What are these 
'■mya of yours?" He (Zayd or the other Companion) said naming some needy 
persons irom among the An§ar, who complained to the Messenger of AlUh 
(GaJ's peace and Wessings be tip on him) that the rsfsS season was around but 
they did not hsv* ca«h_ai hand witfi which to purchase it and enjoy it aloog 
with the other people, while they had a surplus of i<i»r. He (ibc Prophet) 
made an exemption for than to buy Vntya with an estimated equivalent of 
tamr that ttey possessed so that they may consume mat- He <atfiafi'i) <fii 
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not allow delay in the delivery of tamr as it' amounted to the sale of food for 
food with a delay. 

The basis for Abmad*s opinion is the apparent meaning in the foregoing 

differentiate the donor from the others. For Abo Hanlfa, as muzakma was not 
permissible and if it l^ariyya) was considered a sale it would be a category of 
mu^sbam^ he considered the specification of '■myya for the donor not as a 
category of sale, bat as tiie locDorw vf th« donor in what be had gifted to an 
estimated equivalent of tamr. The dcsignaSon at^nnyya as s»le is ntetapteical 

a meaning and did not allow its sale for dirhams or for any other thing beside 
an estimated equivalent, though his well-known opinion is that he permitted 
this. It is said that this opinion of Aba Hanlfa is due to his practice of 
preferring qiyas over tradition that is not mashhar. In this case too hfe went 
against the implications of the traditions in different respects; he did not call 
it buy^ whereas the lawgiver has explichly called it bay'-. And, unlike the text 

made an exemption in the case of arSyH'^, in Aba l^anlfa's opinion ^ariyya is 
not an exemption from muzabana as muzabana is a sale, and he regarded 
^oriyya as a revocation of hiba. It is surprising that it was easy for him to treat 
it as an exemption from the proscription of revj>catioa of the gift, though no 
saeh exemption is recorded froin the Lawgiver. Btit it w^ difficult for him to 
exempt it from that in which the Lawgiver has made an exemption, which is 
muzaktm. Allah knows best. 



i 



XXX 

'I'HE BOOK OF IJARA (HIRE) 



The discussion in this book resembles the discussion in (the Bool; of) Sales, 
that IS, Its fundamental principles are covered through a discussion of its 
different kinds, their conditions of validity (siUa) and vitiation {fasiij, and 

and those that are more general being related to more than one kind. The book 

the conditions of validity and vitiation, while part two deals with the 
identification of the ahiam of ijlm. All this, however, is to be discussed after 
establishing the proof (dalrl) of its legality. We shall mention first the 
disagreement related to this and then move on to the discussion of the well- 
known issues in these two parts. The intention is to discuss those issues that 
relate to fundamentals and these are the ones in which disagreement became 
well known. 

We say: I/ara is permissible according to the jurists of all the regions and 
those of the first ceriod. Its prohibition is related from al-Ajamm and Ibn 
'Ulayya. The v are the words of the Exalted, "He said: Lo! 

I fain would ; these two daughters of mine on the condition 

that thou kiTess iny%zij to me tor (the term of) eight pilgrimages",'^ and His 
words, "Lodge lliem where ye dwell, according to your wealth, and harass them 
not SO as to straiten life for them. And if they are with child, then spend for 
thein till they bring forth their burden. Then, if they give suck for you, licr 
thm their dut paymem (ujUrahuma) and consult together in kindness"."' (The 
ptoof) fi-om the mma is what has been recorded by al-Bukhart from 'A'isha, 
who said, "The Messenger of Allih (God's peace and blessings be upon him) 
and AbQ Bakr (God be pleased with him) hired a man of BanO al-Dayl, who 
professed the faith of the kuffar of Quraysh, as a professional guide. They 
delivered to him their riding camels and agreed to meet him at the cave of 
Thaar along with their camels after three nights". Further, there is the 
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tradition of Jibir "that he sold a camel to the Prophet (God's peace and 
blessings \x upon him), and stipulated riding it to Medina as a condition". And 

necessary through the delivery of the subject-matter ('■ayn), as in corporeal 
things, while the benefits of hire are non-esstent at the time of the contract. 
This amounts to gharar (uncertainty) and the sale of uncreated things. We say; 
even though they are uncreated at the time of contract, they are usually 
retrievable; the law has acknowledged those benefits from among these that are 



30.1. Part 1: Kinds of Ijara and the Conditions of Validity and 

or rent in this csntext) and the species of manfa'-a (benefits, utility), for which 
the thamati is a coifflter-ralue and an attribute. The tkamart must be something 
the sale of which is permitted, and a comprehensive discussion of this has 
preceded in the J^uV of Sales. Benefits, however, must comprise that which 
has not been declared unlawful by the law. In all of these issues there are 
points on which the Jurists agreed and disagreed^ 
30.1.1. The Species (£ Manfa'-a (Benefits, Utility) 

Among those (benefits) on which they agreed as nullifying ijura are: each 
benefit arisiiig out of a thing prohibited in itself; each benefit prohibited by 
the law, like female mourners and singers; and each benefit that is a far4 ^ayn 
(universal obhgation) imposed on man by the law, like prayers and odiers. 
Th^ agreed on the hiring of houses, animals, and men for permissible {mubalf) 
a^,, as well as on. the hiring of clothes and rugs. 

Iliey dls'agreed about renting land and water springs, hiring of a mi?adkdhin 
and instruction for learning the Qur^, and about the hiring of animals for 
mating. They disagreed extensively about the renting of land. Some of them 
did not allow this at all, but they are few. This was the opinion of f^wus and 
Aba Bakr ibn 'Abd al-Rahmln. The majority permitted it, but disagreed about 

permitted, except with dirkams and dvnan. This was the opinion of RabA and 
Sa'td ibn al-Musayyib. Another group said that it can be rented with anything 
except food whether it grows out nf this land or from another land,, or vMth 
|"y «getation in it whether food or something else. This was the opinion of 
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Malik and most of his disciples. Some others said that renting of land is 
Piijnitted with a^nything other than food. Some permitted the renting of Uni 

I'bn 'Abd Allah and others from among the earher iurists. h is also the op^tlj 
of al-Shafi'r and the preferred opinion of Malik in al-MujDam'-- A group said 
that renting it is permitted with anything, including a part of that which groifj 
la it. This wsw the opjaion rf Ahmad, al-Thawir, al-Layth, Abo YOsuf and 
Rliihanniai the distiples of Aba HaMfa, Ibn Ate Layb, al-Awza'l and i host 
of others. 

circumstances is what has been narrated by Malik with its samd (chain) from 
Rati' ibn Khadlj "that the Messenger of Allah (God's peace and blessings be 
upon him) proscribed renting throu'gh muzMrf (tenancy in land)". They said 

of thr narrator related by Malik, ijwjala is reported to have said: "I asked 
Safi< to Kfta4lJ ibotit renting it with gold and silver and he said there ia m 
hatm in it". This was related from Ni6' by Ibn 'Umar, who accepted its 
generality. Ibn '■Umar used to rent out his land before this, but gave it up (era 

general implication can be restricted by the opinion of the narrator. It is 
related from Rafi^ ibn Khadlj, from his father that "the Messenger of Allah 
(God's peace and blessings be upon him) proscribed the rentmg of lands". Abu 

of Dumra from Ibn Shawdhab from^.Matar from 'Ata' from Jabir, who said, 
"The Messenger of Allah (God's peace and blessings be upon him) addressed 
us and said, 'He who has land should cultivate it or have it cultivated, but 
should not rent it out' ". These are all the traditions relied upon by those who 
do not allow the renting of land. They also said, iro.m the aspect of the 

ftyment of rent would be obligatory even though the tenant has not benefited 
from it at all. AI-QadI (the author) said it is likely that the underlying reason 
is compassion for human beings b> prt^f^'ms of "I' t ^'hh tr^-ic^ in 
abundance, like abimdance of land, a\ ■ of 

resemblance between them ts that both 

is the tradition of Tariq ibn 'Abd al-Rahman from Sa'id ibn al-Musayvib from 
Rafi' ibn Khadlj from the Prophet (God's peace and blessings he upon himi 
that he said, "Three persons cultivate the land: a man who owns the land ani 
cultivates it himself; a man who has been granted (gifted) the land, and 
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cultivates what he has been granted; and a man who rents it with gold or 
silver". They 'said that it is not^allowed tg go'^beyaud'wfcitt has been stipulated 
in this tradition. Thfe otber traditions ot*. sbsttate tmufJ^xir wh* this is 
qualified {nm^yy&d), and il is obli^tory to qualify the ahsebte in the light of 

irrespective of whether the food can be stored, is the tradition of Ya% ibn 

has land should-cultivate it (himself), or his brother should cultivate'it for hhn, 
and he should not rent it out for a third or fourth (share) nor for a determined 
(quantity of) food". They said that this is the meaning of muhaqaU, which was 
prohibited by the Prophet (God's peace and blessings be upon him), and 
mentioned the marfu^ tradition of Sa'ld ibn al-Musayyih in which it is stated- 
that muhaqala is the renting of land for wheat (hinfi). They said that it also 
amounts to the sale of food for food with a delay. 

The basis for those who do not allow renting of land with food, or with any 
other thing drawn from &s land, is the same as the basis of those who do not 
permit renting ssith food. lli&iJtoof of prohibition (of renting) with any kind 
of produce of the land is found in the proscription of the Prophet (God's peace 
and blessings be upon- him) laid down for mukhabara. They said that it is the 
renting of land with some of its produce. This is the opinion of Malik and all 
his disciples. 

The rehance of those who permitted the rentmg of land with all kinds of 
goods, food, and other things produced from it, was oh the basis that it is the 
renting of a determined benefit with a determined thing, and thi^ was 
permitted by analogy {qiyss) on the permission of hiring all other benefits. It 
was as if they considered the traditions of Rjft' as weii {3<f^. It is related 
fram Salim ibn 'Abd Alljh and others about the tradition of Rjfi< that they 
said, " IUfi< himself rented out (land)." They said that in some narrations a 
tradition is reported from him, which should be preferred over all others; he 
said, "We, the people of Medina, most of us were occupied with agriculture. 

not, therefore, the Prophet (God's peace and blessings be upon bim) 
prohibited (it for) them". It is recorded by al-Bukhari. 

Those who did not allow renting it for what was produced from u rely on 
rational arguments and on tradition (athar). The tradition is that in which is 
found the proscription of mukhabara. This is in addition to the tradition of 
Iba Khadlj from ?uhayr ibn RafiS who said: "The Messenger of Allah (God's 
peace and blessings be upon him) forbade us a practice that we thought was 
ranvetiient for us". I said: "What the Messenger of Allah (God's peace and 



blessings be upon him) said is ris;ht". He said: "The Messenger of AUah. called 

out on a fourth (share) and for some awsuq of Mter and barley*. The Messenger 

Cultivate it or have it cultivated or hold on to it' ". This is a tradition that is 
agreed upon for its authenticity by the two imams al-Bukh3rT and Muslim. 
Those who permit renting of land with what is produced from it, their 

Allah (God's peace and blessings be upon him) gave to the Jews of Khaybar 
the palm-groves and the land of Khaybar on the condition that they work on 

this tradition is better than the traditions q/rjI;' a.s their texts are conflicting, 
and even if the traditions of Rafi« are deemed authentic, we interpret them to 

been recorded by^al-Bulihin and Muslim from Ibn 'Abbas, who said, "The 
Prophet (God's peace and blessings be upon him) did not prohibit it, but he 
said: 'If one of you grants it to his brother, it is better for him than that he 
should take something from Wra'". Thef sM &ax vihm Mu%dli Bm Jaba] 
reached Yemen, on being sent tber« by the Messenger of Allah (God's peace 
and blessings be upon him), and found the people practising mukhSbara, he 
confirmed it. 

30.1.1.1. Hiring a mu'adkdkin and hiring for the teaching of the Qur'an. 
A group of jurists did not see any harm in the hiring of a mu^adhdhin, while 
another group considered it reprehensible. Those who deemed it reprehensible 
and prohibited it argued on the basis of what is related from 'Uthn^n ibn Abi 
al-'As, who said, "The Messenger of AlUh (God's peace and blessings be upon 
him) said, 'Take that person as mu^tdhdhin who does not take wages for his 
adhan'". Those' who considered it permissible, held it as analogous to other 
noifc^bligatory acts,, and that is the reason for the disagreement, that is, 
"whe^tef it-is ■obl^tsfy (s^^t^. 

They also dilfwed about hiring for <^ Attic instruction. Srane disapproved 
it^ miuh others permitted it. Those who permitted it compared it to all th© 
ai«er acts, and argued on the basis of what has been related from Kharija ibn 
riySJaiit from his uncle, who said, "We returned from a visit to the McssengW 
oTJUlsh (God's peace and blessings be upon him) and reached one of the 
ifakges of the Bedouin. They said, 'You have come from this man. Do you 
posses a medicine or a charm, for we have an idiot possessed'. We said to 
item, 'Yes'. So they brought him and I started reciting over him the FmibM 
al-Kitai for three days, morning and evening, and collected my saliva and then 
spitted it out on hiin. It was as if he had been released from a fetter- They 



brought me a reward, but I refused siying, 'Not until I ask the Messenger of 
Allah (God's peace and blessi^ be upon him)'. I asked him and he said: 
' Take it. Upon my lift, there are those who consume on the basis of false 
charms, while jou would be corsuming for a legitimate charm' They also 
argued on the basis of what has been related from Abo Sa'ld al-KhudH "that 
the Companions of the Messenger of Allah (God's peace and blessings be upon 
him) were on an expedition when they passed by a village of the Arabs, and 
the people said: 'Do you possess a charm, as the chief of the village has been 
stung or has been possessed''. He said, "One of the men recited the Jattfiot at- 
Kttilta& a charm and the person recovered. He was given cattle (as a reward), 
but rcfiised to accept theiti. He asked the Messenger of Alllh (God's peace 
and btesiljgs be np«j him), who said: 'What did- you use as a charm?' He 
said: 'The Falihat al-Kilab'. The Prophet said: 'And what told you that it is 
a charm.?' He later added, 'Accept the cattle and set aside a share for me' ". 
Those who disapproved of rewards for teaching of the Qur'an, said that it 

that the rewards mentioned (in the traditions) do not relate to the teaching of 

view, whether they are through the Qur'an or some other means, as they are 
like other medical treatment. They also maintained that issuing charms is not 
obligatory on people, while the teaching of the Qur^an is. 
30.1.1.2. Hiring of animals for mating 

beasts, Malik allowed that a man may give his animal on hire for impregnating 
a specified ntmifeer of animals. It was not permitted by Aba l^ariife. nor fay al- 
Stefi<l The proof af diose who did not permit it is the prohibition of 
(charging wages for) the copulation of animals. Those who allowed it, held it 
similar to all other benefits, but this is weak as it is the preference of qiyss 
(analogy) over transmitted texts. The hiring of a dog is also related to this 
category, and it is not permitted either by Malik or by al-Shafi'l. Al-Shifi% 

independent inherent value.' Thus it^is not allowed to Kat out fruit for its 

independently. This is not permitted by Malik or by al-Shafi'i. 
Within this category is the disagreement over the hiring of dirhams and 

Ibn al-Qisim said that the letting out on hire of this species is not permitted, 
hut this is a loan (gattC). Aba Bakr al-Abharl and others used to think that it 
IS valid and payment jof wages is binding in this. Those who disallowed rent 
m this, did so as they could not conceive of a utility in this except by 



THE .DLSTINGUISHED JURIST'S PRIMER 



30.1.2. The Species of Thamait (Rent; Wages) 

The disputed issues about the species of the thaman are the issues related to 
what is valid as thaman in sales and what is not. Among the prohibitions laid 
do™ in this category is the tradition that "the Prophet (God's peace and 
blessing^i be upon him) prohibited (wages for) the copulation of animals, for 
the profession of cupping (bloodletting), and the ?<i/a (caliz, a dry measure) 
of the miller". Al-Tahawi said that the meaning of the prohibition by the 
Prophet of the qaffz of tlie miller is that they used to give wheat to the miller 
to grind in return for a part of the flour that he would produce. They said 
that this was not permitted in then- opipion, as it amounts to hiring of the 
worker with something that is not possessed, nor is it something that exists as 
a liabiUty. Al-Shafi'l agreed with him (al-Taljawi) in this and his disciples said 
that if a skinner is hired for the skin or a miller with bran or a measure of 

millw. This is permitted in Malik's opinion, as hirfag is for a known quantity 

Regarding the work of the cupper, a group were inclined toward 
prohibition, while others opposed them, saying that his work is simply lowly, 
looked down upon (but not iamm). Others said that it is permissible. The 
reason for their disagreement is the conflict of mhir (traditjons) in this 
tmuMsiita. Those who mssHsxA. it prohibW argnri on the basis of what 
h related ftom A&n Hurayra, who said, "The MesseagtT of Albh (Sod's peace 
and" blessings be upon him) said; 'The earning of the Moodletter is lllegaP 
and abo on the basis of what is related from Anas ibn Mllik, who said, "The 
IMcssenger of Allih (God's peace and blessings be upon him) prohibited tie 
work of the bloodlettcr". It is related from 'Awn ibn AbTjuhayfa, who said, 

you'' destroyed it?' H^said, 'The Messenger of Allah (God's 'peace and 
blessings be upon him) prohibited the wages of blood' ". 

Those who upheld its permissibility, argued on the basis of what is related 
from Ibn 'Abbis, who said: "The Messenger of Allah (God's peace and 
blessings be upon him) submitted to cupping and paid the cupper his wages". 
They said that if it had been prohibited he would not have paid him; the 
tradition of Jabir "that the Messenger of Allah (God's peace and blessings be 
upon him) called for Afeu Tayba, wha cupped him, and asked him, 'What are- 
your wages?' Hcirephed: Three y^s'. He then reduEed a jS^ and also frew 
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Jabir "that he (the Prophet) ordered a of food for the cupper and asked his 
clients to be generous to' him". 

Those who deeised it reprehensible relied oa the traiition which sajfs that 
Rjft'a ibn RaS^ or Rifi' Sin KatA eame to a gathering of the Aitsir and said, 
"The Messenger of Allah (God's peace and blessings be upon him) prohibited 

beast". They also relied ™ what is related from a man from Banu Harithalho 
had a cupper, and he asled the Messenger of Allah (God's peace and blessings 
be upon him) about his work. The Prophet prohibited it. Fie asked him again 
and he prohibited it (again). He kept on persisting till the Messenger of Allah 
(God's peace and blessings be upon him) said, "Feed his earning to your 
water-carrying beast and feed your slave on it". 

exchange for residence in another house. Malik permitted this, but Abu 
Hanlfa disallowed h, perhaps he viewed it as a category of (the exchange of) 

to the genera of tfrnttan and imi^n%. We sisall, howeva^, relate their best- 
.10.1.3. The Attributes of Manfah and Thamm 

The majority of the jurists of different regions— Mahk, Abu IJanTfa, and al- 
Shafi'l— agreed on the whole that among the conditions of ijam is that the 
Ihnmm should be known and the manfa'^a should be of a determined quantity. 
This is either accomphshed through the purpose, like the sewing of a dress 
and manufacturing of a door, or by the fixation of time if there is no 
dc^mm^ ptBpose like the work of a labourer. It is also determined by fixing 
&e pra'fod.-af it fe a sra^ce, and (by fixing) the derivation of utility associated' 
with the thing, like the renting of houses and shops, or by destination, as in 

The Zahirites and a group of the earlier jurists permitted ijara in unknown 

and firewood on it for half of what he earns. The basis for the majority (who 
prohibited such ijara) is that ijara is a sale and, therefore, uncertamty is 

mmSqsh (share-cropping). The majority, however, maintain that qirll4 and 
mmagak have been exempted by sunm, therefore, analogy cannot be 
constructed on them as they have been excluded from the uful (bases of 
analogy). Malik and al-Shafi'l agreed that if the two parties stipulated benefits 
that do not haye a fixed praiod of time, but they determined the 
I commencement of the period, which is to follow the contract immediarelyr, 
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then, this is permitted. They disagreed, however, when the commencement of 
the period is not determined or it is determined but does not follow the 
contract. Malik said that it is permitted if the period is determined, but not 
its commencement, for example, one says to the other, "I have rented from 
you this house for a period of one year for so much, or for a month with so 
much", but he docs not mention the beginning of the month nor the 
commencemeiit of the jear, Al-Shifi'l said that this is not permitted. The 
commencement of the period for Malik becomes the time of the conclusion of 
the contract, but al-ShiSfi'^I prohibited if. as ir amounts to gharar; Malili 
permitted it as it is known through practice. Similarly, al-Shafi'l did not 
permit it when the commencement of the period was delayed after the 
contract, but Malik pcrmiticd it. Ihc opinions of his (Malik's) disciples 
differed about the leasing of unproductive land, and about subsequent changes 
in the period of time. 

Malik and al-ShJfi'i also differed about the period of time to which the 
benefits are to he limited. Milik permits this for periods extending over a 
number of years, for example, a per&on rents a house for ten )«ars or more, a 
period in which the house is not likely ui change in shape. Al-Shifi^T said that 
this is not allowed for a period of more than one year. The opinions of Ibn 
al-Qasim and Ibn al-Majishan differed about rain-fed land, land irrigated by 
natural springs, and land irrigated by wells and streams. Ibn al-Qasim 
permitted their leasing for any length of time, even for periods extending over 
several years. Ibn al-Majish(jn made a distinction saying that the leasing of 

by natural springs for up to three or four years, and that irrigated by wells 

on three points: the fixation orthc time of commencement^ the length of the 
period; and the gap between the time of the contract and commencement. 

Malik and al-Shafi'i also disagreed when the duration is not determined, but 
the rate per unit of time is fixed, for example, a person says to another that 
he will rent his house for so much per month without limiting the lst?l 
duration of the period. Al-Shafi'i said that this is not permitted. Malik and his 
disciples said that it is permitted on the basis of the analogy: "I yiU sell you 

is not permitted by others. The reason for the disagreement is the uncertainty 
resulting in these things and whether it amounts to tolerable gharar. 

ijm. Malik permitted this while^l-Shsfi'l and Aba Hanifa disilowed it. 
Malik, however, did not allow anything else to be associated with sale except 
ijSni. Within this cat^ory is sJso their disagrcemedt about the ijim of joint 
property. Malik and al-sWr said that ibis is permitted, while Abo Hsnift 
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of a labourer for food and clothing; similarly, wet-nursing. Al-Shjfl'l declared 
it to be prohibited absolutely, while Mulik granted absolute permission, 1 

The reason for their disagreement is whether it is uncertain ijlra. These, then, 
arc the conditions pertaining to the thaman and the mathmnn (the object of the 

price). 

30.1.4. The Kinds of 

The jurists consider the kinds of ijara to be of two categories: ijara of the 
benefits of corporeal property; and the ijara of benefits existing as a liability, 
on the analogy of *a/. Those that are a liability have description as a 
condition, while those that are related to a (corporeal) thing have examination 
or description as conditions, as is the case with sales. According to him 
(Malik), the required description is by mentioning of the species and its 
category for a thing whose benefits are derived directly, while for the thing 
whose benefits are derived indirectly, for example a loading animal, it is 
necessary to describe the nature of the mount and the load through which the 
benefits of the mount arc to be derived. In Malik's opinion a rider may not 
be described, but according to al-Shlfi'r such a description is required. In Ibn 
al-Qjsim's opinion, if a shepherd is Inied for a determined number of cattle, 
the validity of the contract requires the mentioning of a succession (of cattle), 
but according to others the whole is implied without stipulation. 

One of the conditions of ijlra through liability, according to Malik, is that 
payment should be immediate so that it is excluded from the category of (the 
exchange of) a debt for a debt. Similarly, in the ijara of land with uncertain 

differed about renting, whether its different kinds involve an option (ihiyar). 

of liability. AI-Shafi<I said that it is not permitted. ^' 

These are the well-known issues falling under the first part of this book, 
which treats of the subject-matter of the contract, it? attributes, and kinds. 
These are things that resemble the basic rfancnts of the contract. It is througlj 
them that the contract is described with respea » the 1^ conditions of 
validity and vitiation when it does not confortn with them. It remains to 
discuss the second part, which relates to the aMSw of the conttact. 
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30.2, Putt 2: The Mkam of Ijara 

The ahiam of ijara act many, but thcv are covered in two sections. The first 
section IS about the requisites of the contract and its necessities without the 
occurrence of other contingencies. The second section is about the contingent 

identification of the requisites of restitution and their absence, the identification 
of the requisrtea of tescBam mi ttor absence, and the identification af the 
hirkin relaitng ta S^jitc 

30.2.1. Section 1: The Requiremmts of the Contract 

possession of thaman was not stipulated? According to Malik and Abu flanlfa, 
the payment of the thaman becomes due gradually in parts in proportiott to 
the gradual acquisition of the benefits, unless this is stipulated- (th« is, 
complete payment), or there is reason for prior payment* m&r esample there 
is a determined benefit or the rent exists as a liability. Al-ShSfi*i said that the 

itself Malik was of the view that the entitlement to thaman arises in 
proportion to the derivation of the benefit, while for al-Shafi'l it was as if he 

Within this category is their dispute about a person who hires an animal or 
a house or whatever is similar, whether' he has a right to let it out on hire for 
mme than he paid. Mllik permitted this, as wcU as al-ShJ6% and a group of 
jwiffls, on the analogy of fo/. Aba Hinlfa and Ms iisdpfes jaohibitisi Jliis as 
it amounts to gaining pt^t withsut- a correspoading -liateilityt and as die 
liability of the property is being home hy the owner, and also because it 
belongs to the category of sale of that which is not possessed. Some of the 
jurists permitted this when- the hirer has provided some additional service. 

occurred in this form are Sufyan al-Thawri and the majority of the jurists. 
They were of the view that ijara in this form resembles sale. The renting of 

said that it is''permitted; Abu Hanifa said it is not, and it was as if hJ viewed 
the excess in the rent to be of the category of false devouring of wealth. 
Among these is also the renting of agricultural land for growing wheat, but 
instead of the original intention he wants to sow barley or that whose burden 
(on (he land) is the same as burden of wheat or less than it, Malii said that 
he has the right In do so, while Dawad (al-^ahirt) said that he cannot do this. 
Atnong the issues is also die sweeping of the toilets of the rented house. The 



welWcnown opinion of Ibn al-Qasim is that it is the duty of the owners of the 
tetise* but it is aka related from him that it is the duty of the hirer, which 
was also the opinion of al-Shafi'l. Ibn al-aasim, however, excluded from this 
the case of inns where the public came and went, and he said that cleaning in 
this case is the duty of the owner of the house. Within these is also the minor 
damage to the .house; is it binding on the owner of the house to repair it, or 
is not binding, or is the rent to be redmsd anOTriingly? Ibn al-C^im said that 
this is not binding, while some other disciples of his (ri&lik*s) said .that it is. 



JO.2.2. Smim 2: The AliMin of Cantingcacks 



30.2,2.1. Chapter 1: Rescission 

We say; The fuqalm^ differed about the contract of oiSri*. The aajoritj; were 

however, that it is a ji'iz contract (terminable at the will of the parties) 
resembling and partnership. Those who said that it is a binding contract 

piovTnces— Malik, al-Shlfi'i, Sufyan al-ThawrT, Abu'^rhawr and olhers— held 

revoked, like the existence of a defect or the destruction of the^ source of the 
derivation of benefits. Aba I:IanTfa and his disciples said that the contract of 
ijara may be revoked due to a disaster suffered by the tenant, as when he hires 
a shop for trading, but his goods get burned or stolen. 
The reliance of the majority is on the words of the Exahed: "O ye who 

benefits, it resembles marriage {nikah\ and because it is a contract of exchange, 
its essence comprising sale is not revoked. The basis for Aba IJanifa is dial 
he compared- the destruction of the means of benefits with the destruction of 
the thing i^aym) comprising the benefits. 

Mahk's opinion differs when hiring is not of a particidar (property), but the 
benefits are to be derived from a particular species generally. <Abd al-WahhSb 
Slid that the preferred opinion of our jurists is that the source of the benefits 
may not be determined in ijara. If it is, then it becomes a particular attribute 

destruction of the hired property. He says that the example is that of 
skepherdmg a particular herd of cattle of tailoring a particular shirt; if the 
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cattle and the shirt are destroyed, the contract is not revoked and it is up to 
the hirer to get similar cattle for shepherding or a shirt for stitching. It is also 

is then revoked if the subject-matter is destroyed. Some of the later jurists said 
that this is not a dispute in the school, rather they are two cases. The first is 
that where the source of the benefit in itself may be the object, or it may not 
be the object in itself. If a particular thing is intended in itself, the contract is 
revoked if the object is destroyed, as in the case of wet-nursing when the 
infant dies. If a particular thing is not intended in itself, ijtra is not revoked 
by its destruction, as in the case of shepherding a number of cattle or the 
selling of food in a shop and in other similar cases. Ibn al-Qasim stipulated in 
jit^Mudama'ima that if a person hires for the shepherding of a particular group 
of cattle, it is not permitted unless the succession (of catde) is also stipulated. 
This is an inclination on his part toward the fact that the contract is revoked 

to revocation, he held that (such a stipulation) amounts to ghmr, therclbft, 
he did not permit it without the stipulation of succession. 

Similar to this is their disagreement over whether the hire (contract) is revoked 
b) the death of one of the panics, that is, the hirer and the owner. Malik, al- 
Shifi'l, Abmad, Ishjq and Abu Thiwr said that it is not revoked and the contnct 
is inherited. Abo yan«k, al-Thawil and al-I-ayih said that it is revoked. The 
reliance of those who do not declare it to be revolted is that it is a contract of 
exchange (commutative), therefore, it is not revoked by the death of one of the 
parties as its basis lies in sale. The reliance of the Hanafites is (on the argument) 
that death causes the transfer of the actual property from one kind of ownership 
to another, it is, therefore, necessary that its original basis ili sale be invalidated 
in . the property itself with respect to a long duration, that is, it is not permitted. 
As the assimilation of two contracts is not possible, the transfer of ownership is 
predominant, otherwise the ownership (nghts) shall subsist without there being 
an heir, which is against consensiis {ijtnif). Perhaps, they held ijara to be similar 
to ibM as both pertain to the derivation of utility and ttikah is terminated with 
death. This, however, is far-fetched. They probably argued against the Malikites 
only in so far as the rent becomes due in parts in proportion to what is possessed 
from the benefits. They said that if this so and the owner dies and the ^^ra 
iBibriasi then, the hirer derives a right in the ownership of the heir by arftie of 
idie contract in something that no longer belongs to the contracting party. This 
is iacorrect. On the other hand, if the hirer dies, and the rent remains due after 
his death, it conflicts with the rule that debts cannot, be established apansi the 
deceased after his death on the basis of This (objection) is not valid against 
the Shsfilies, as the entittejnent to the rent becomes due, in tKeil view, by die 
eontract itself, as has preceded earliet; 
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In Malik's opinion, if rain-fed land is leased and famine prevents its 
famine, then, the lease is revolied. Similarly, when it is flooded by rain till such 

rent. According to him (Malik), in the case of hiring that relates to a fixed 
time, with the time being the purpose, like the hiring of camels during the 
days of bm, the disappearance of the hirer will rescind the contract. If time 

to him, relates to the hiring of corporeal things (n'-yari). The hiring related to 
the raising of oblirations, however, is not revoked, in his view, by the loss of 
the thing pc , t'ation of benefits, as hiring has 

not taken pi . f, rather the contract hsis taken 

place by description as an ODhgation. i lie cases in this chapter are many, and 



31.2.2.2. Chapter 2: The Discussion ot Damin (Compensation; 

Damages) 

According to the jurists, compensation has two aspects: tifaddj (tort, wrengfill 
act, Mict) and the protection of the interest {maflafta) or the protct^ion of 
property. Compensation becomes obligatory upon the hirer by agreement in 

disagreement of the jurists over the verdict for a person who hires aa «moial 
for a particular location and commits i wrongftl act by driring it to a location 
heiond that agreed to in the contract of hire. AI-Shafi*I and Ahmad said that 

»ad In addition a fair rent for the distance wrongfully covered. Malik said that 
the owner of the animal has an option whether to charge the rent for the 
distance wrongfully covered or to charge the value of the animal. Abti IJanTfa 

The basis for al-Shafi^T is that he has committed a Ion on the benefits and 
is, therefore, obliged to pay fair rent— the rule being the (same as that forj 
torts in all other benefits. Malik held that when he (wrongfiilly) deviated the 
animal from its proper path he transgressed against the animal itself and thus 
became a usurper (ghlsib), but this is weak. Aba HanTfa's opinion is absolutely 
remote from what is required by legal principles. The tbsest to them, in this 
"se, is the opinion of al-Shafi'^r. According to Malik, if the animal should 



for what. may happen ta the load; similarly, if the' ropes are warn. The cases 
under this categorj' arc many. 

The jorkts wjio differed aboat compensaoon, without there being a 
wrongful act, did so on account of the interest (maskfu) of the artisans. There 
is no disagreement, according to them, that the worker is not liable when what 
he is hired to work on is destroyed, unless he commits a wrongful act. The 
exceptions are ihe ca.ses of the carrier of food and the miller, and Malik holds 

adduced that the destruction was caused by factors beyond their control. They 
disagreed about the liability of artisans charged with destruction of articles 
ddbered to them. iMalik, Ibn AbT LaylJ and Aba Yusuf 'said that they are 
fcas for what is destroyed in their possession. Abo Hanlfa said that one who 
works without wages as well as a personal employee (ajjr khilii), does not 
compensate, while one who works independently {ajfr mmhtarak) and for 
(piece) wages does. There are two opinions from al-Shafi't about the 

The ajlr khllf}, according to them, is one who works on the premises of the 

Malik's opinion about the employee and who, according to him, is not liable. 
The net result of Malik's opinion is that an independent artisan is liable, 
irrespective of whether he works for wages. The fixation of HabiUty for the 
artisans was upheld by 'All and 'Ulnar, though 'Umar diflered with 'All on 

The tdianee of those who Ad not upWd the liability of th« artisi* is that 
the artisan 15 amUst to the custodto, the partner, the ageat, and the hirer of 
cattle. Those who hold ttein liable hare no evidence, eicept from one aspwt 
of maflaha and sadd al-dharfn. Those who made a distinction between working 
for wages and not working for wages-did so because the worker without wages 
takes possession of the articles for the benefit of his employer only and, thus, 
resembles the custodian. If he takes possession for wages, then, the benefit 

basic principle is derived from gard and 'ilnyo, according to al-Shifi'l. 
Similarly, in the case of one who did not take due care, there is no 
^aslifleitian in) mdd al-dharfa. in holding him liable. The worker, according 

through isU^sUn; similarly, the miller. All those beside them do not compensate 
*ilhout transgression. The owner of a public bath does not competisaie, 
according to him; this is what is well known from him, but it is said that 
does. Ashhab adopted a distinct opimon and held the artisans liable as Jong as 
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tie destruction of property in tt 
re not liable, unless they have ta 



s, especially when the destruction 
or part of it. Ibn al-Qasim said th; 
n al-Mawwa/. held that they wer 



Mawwaz is based upon a better analogy, while the opinion of Ibn al-Qasim is 
more inclined toward collective mafkha, as he was of the view that they should 
share the loss. Within this category is their disagreement over, the liabiHty of 
the owner of a ship. MaHk stod thit there is no liihilliy fer him. Aba Hantfa 
said that he is liable, except in the ease where damage is catised by natural 
phenomena, like i storm. 

The rule in Malili's opinion is that the artisans compensate all that is caused 
at their hands like fire, breakage of the article, or cutting, when they are 
working in their own shops, even if the owner is standing next to them, except 
where the. risk is inherent in the work. For example, in the piercing of jewels, 
inscribing of getns, flattening of swords, and like the. burning of bread by the 
baker, and this death of the patient tjwough thcdoctor's treatment; similarly, 
tttt Tcterinman unless he is negl^ent, in which ease he sompaisates. If the 
dwtor, and tho«e in similar proleffiions, is quaUficd and mafees « tniatafe, tWe 
is no Uability on him for loss_of life and tKe r«;parat3«Hi {diya} beyond one-third 
is to be paid by the while less Ifeait oae^third is to he paid by hm.. It 
he is unqualified, he is to be punished with stripes, imprisoned, and made to 
pay the lifya from his wealth. It is, however, said that in this case too liability 
for Jijii is on the 




shall not be absolved without the production of evidence (about delivery to the 

If the artisan and the owner of the article disagree about the payment of 
wages, the well-known opinion in MaHk's school is that the prevailing 
statement is that of the artisan along with his oath, if he undertakes to do this. 
If, however, he prolongs matters (and hesitates to .swear an oath), then, the 

dispute between the lessor and lessee (about rent). It is said, however, that the 
prevailing statement is that of the artisan and the lessor even when they choose 
to prolong matters, which is the (correct) principle. 

If tile lessor and the lessee, or the worker and the hirer, disagree about the 
part of the period in which the benefits were to be derived, having agreed that 
benefits cannot be derived in the entire stipulated period, the well-known 
opinion in the school (of Malik) is that the prevailing statement is that of the 
lessee and the hirer as they are the debtors — the principle bemg that the 
prevailing statement is that of the debtor. Ibn al-MijishQn said that the 

their possession, like the wpriter., then, the prevailing statement is that of the 

Among the swjll-knowa issaes under tMs cjapter are the disputes of the 
parties in the hiring of loading animals and riding beasts. In these cases the 
disputes may be over the extent of the journey or its nature, or about the 
amount of rent or its nature. If their dispute is about the nature of the journey, 
or about the nature of the rent, then there should be oath-taking resulting in 
rescission, as in the case of the disputes of the parties to sale about the price. 
This is so, according to Ibii al-Qasim, irrespective of the concliLsion of the 
contract. According to others, the prevailing statement is that of the owner of 

probable. If their dispute is about the extent of the journey and it arises before 
mounting or after covering a short distance, the (dispute is to be resolved) 
through oath-taking and rescission. If it occurs after covering a great distance 
or after completion of the distance claimed by the owner of the animal, the 
prevailing statement is that of the owner of the animal. This is so when he 
objected and his statement was likely, however, when he did not object and 
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his statement was possible, then, they resort to oath-taking and resdssion of 
the rontract of hire as regards the longer journey claimed. The distance 
covered in the joarney as daimcd by the gvraer of the animal is then to be 
paid to him. Similarly, when he objecied and his statement was not probable. 
If they disagreed about the amount of wages and agreed about the journeyj 
irrespective of his having been paid, the prevailing statement is that of the 
person hiring, as he is the muida^a hkyh (defendant). 
If they disagreed about both thmgs, the journey and the wages, for example, 

Carniona for two dlnars^\ whde the person hiring replies, "On the contrary, it 
was till Seville for a dinar", then, if the dispute occurs before mounting or 

Shraogh tjath-taking and rescission. If (the dispute arises) after travelling a 
considerable distance or after completion of the journey, which is claimed by 

prevaihng statement is that of the owner of the animal about the extent of the 
journey, and that of the hirer about the price and he is to be held liable for 

Seville^This is so as the statement of the hirer was likely. If what he said was 

hablc lor two dlnSrs. even though the hirer claimed to have paid the wages for 
the longer journey and the statement of the owner of the animal was credible, 

wages that he took possession of and nothing is to be recovered from him as 
he IS the tnuMfy %!ayh for part of it. If he insists that this is his right and 
more, his statement is accepted to this extent as he has taken posse.>sion of it, 
but not for the excess, while he is absolved of tbc distance not covered by him, 
irrespective of the credibility of his statement. If his statement is not credible, 
the wages are allocated proportionately to the entire disunce acknowledged by 
the hirer out of which the owner of the animal ukcs what corresponds with 
the distance claimed by him. This is suHkient under this chapter. 



I 



XXXI 

THE ROOK OF JV^L (WAGES) 



JuU is ijara in wliich the acquisition of benefits is probable, like the stipulation 
of recovery [of the patient) in the case of the doctor, proficiency in the case 
of the teacher, and the existence of the runaway slave. in the case of the seelier 
(bounty-hunter). The jurists disagreed over its prohibition or permissibility. 

a period should not be determined (for the worli). Second, that the wages 
should be linown. AbO lianlfa said that it is not permitted, while there are two 
opinions from al-ShaH<I. 

The reliance of those who permitted it are the words of the Exalted. They 
said: "We have lost the king's cup, and he who bringeth it shall have a camel, 
load, and I (said Joseph) am answerable for it".''" They also relied on the 
amsensus of the majority about its permissibility in the case of the ninaway 
slave ioA requests tad also whit h>$ been aartated in the traditions about 
charging wages for using the Pltti^l al-Xit3& as a chariB, the discussion of 
which has preceded. The reliance of those who prohibit it is upon the 
existence of risk (gharar) in it on the analogy of all other kinds of ijara. 

There is no disagreement in Malik's school that the entitlement to /a'/ is 
not established vrithout the completion of the task and that it is not a binding 
contract. Mahk and his disciples differed, however, under this category, about 
the renting of a ship whether it is junior ijara. Malik's opinion that the owner 
of a ship has no right to rent unless he reaches the destination, which is also 
the opinion of Ibn al-Qasim, is based on the argument that it bears the hutn 
of juH. Ibn Nafi*, from among his disciples, said that he is entitled to rent to 
the extent of the distance covered by him, and he associated its h^km with that 
of hire. Asbagh said that if he is adamant it is otherwise it is ijlra and he 
is entitled to wages in proportion to the destination reached. 

(person making the offer of jfula) cannot utilize in part. The partial utilization 
by the ji^il of the benefits, which are provided by the person responding to 
the offer, would mean that all the benefits for which js*/ has been oKitracted 



have not been furnished. We have already said about the huhn of ju'-l that if 
the person does not deliver all the benefits he is not entitled to anything and 
in such 1 case utitiTition, by the Jifii of undetermined work without 
compensating the other person for his work wouU be unjust. It is for this 
reasoli that the jurists have differed about many issues whether they relate to 
ju'l or ijira, like the foregoing example of the ship irrespective of juH being 
permitted in it or, for example, jHla for the digging of wells. About planting 

According to Malik, it is the giving out by a person of his land to another so 

the planter is entitled to an agreed upon part of tlie plantation. 



m 



XXXII 

THE BOOK OF QIRAD 
(SPECULATIVE PARTNERSHIP) 



of qirad\ it used to exist in (the days of) Jshtltyya (the pre-Islamic times), and 
was acknowledged by Islam. They (the jurists) agreed about its form that it is 
the giving of wealth by one person to another so that he may trade with it (in 
return) for a defined ratio of the profit that the worker (^amO) earns, that is, 
a part that is agreed upon by both a& a third, fourth, or half. (They also 
agreed) that it is an exempto f^m^fee |B;«Mbition of the unknown tj3ra and 
that the exemption is prov|itel tG imke llsi«gs easy for mankind. There is no 

as he does not transgress, though ±ey did disagree about what amounts to 
transgression and what does not. Similarly, they agreed generally about not 
stipulating conditions that may add to the uncertainty of the profit or to the 
risk {gharar) that is found in it, though they did, disagree about the conditions 
that give rise to such additions. They also agreed that it is valid with dtnSrs 
and dirham, but differed about things other than these. On the whole, the 
discussion is abcMJt its description, sibjeci-inattcF, conditioiiSi and al^hSm, and 
we shall note the ^ll-known issam tn these in three chapters. 



32.1. Chapter 1: The Subject-Matter 

The discussion of its form has preceded and they agreed upon it. On the other 

and dtrhams, but differed about goods {^urn^. The majority of the jurists of 
different regioiK maintained that ^irii?^ is not permkted with goeds, but it was 
allowed by Ihn AbT Uyla. The argument of the maiorily is that wiren capital 
is composed of goodi; it involves gharar^ as the person takes over the goods 
when they have a certain valtre and r^iu'nS'them when they may have anet^. 
Thus, capital and profit inay be rendered uncmahi. 

If the capital is composed of ihat for which goods are sold (i.e. he gives :hc 
worker goods that he sells and the capiml is farmed by the proceeds plus the 



and so did al-Shafi% but Abu Hanlfa permitted it. Malik's argument is that, 
he enters into qird4 with another on the basis of that with which goods arc 
sold (service for selling) and also on the capital resulting from the sale of 
goods, and this amounts to qWa^ and the utilization of services. In addition, 
the thing with which goods are sold (service) is uncertain and it is as if he has 
contracted ^rat with him for an indctetminate capital. It also appears that he 
(Malik) disallowed qimi based on the value of goods became it burdens the 
mSjjnV with sale and because the capital o( qirai fluctuates. Similar is the case 
when he gives him goods on the basis of the price for which he bought them, 
but he (Mahk) is more inclined toward permission and, perhaps, it was this 
that was perr>: ' ' ' ■ "> " ' ayU. In fact, this appears to be so from their 
opinions as i - ..a that he allowed a man to give to another a 

dress to be . i ....jn that whatever the profit it will be shared 

between them; and this amounts to their considering the capital as the price 
for which he bought the dress. It also appears that if he renders the price as 
the capital, the muqart^ can be accused of (readily) confirming the statement 
of the rabb al-mlll due to his eagerness to acquire the qirld from hhn. 

Malik's opinions differ about qirlui formed on the basis of Unminted gold 
and silver. Ashhab has related its prohibition from him, while Ibn aMiasim 

Shafi<i and al-Kufi'™ also disallowed this. Those who prohibited qirmi formed 

in their market values. The disciples of MaUk also differed about qiraif with 
fulm (copper coins). Ibn al-Qasim disallowed it, while Ashhab permitted it, as 
did Muhammad ibn al-Hasan (al-ShaybanI). 

The majority of the jurists— including Malik, al-Shafi'l and Aba Hanlfa— 
maintain that if a man has a claim for a debt on another, he is not to contract 
qmi with the debtor (foe it) unless he takes possession of the debt (amount). 
The '■ilk (underlying reason) according to Milik is the fear that the debtor 

increase the amount, thus, it amounts to the taking of riha, which is 
prohibited. The '■ilta accordmg to al-Shafi'i and Abu Hanlfa is (derived from) 
the rule that what exists as a liabihty cannot be transformed into a trust 

They disagreed about the person who asks another to recover his debt from 
a thh-d person and then to use it as capital of qtrSi. Malik, and his disciples, 
did not permit this. He was of the view that it increases the burden on the 
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accordance with Malik's principle that the stipulation , of an additional benefit 
m qind renders it /iW. But this was pennitted by al-Shafi'i and al-Kaft, who 



32.2. Chapter 2: Issues Pertaining to Conditions 

those that lead to gkarar or to greater uncertainty. There is no disagreement 
among the juri-sts that if an additional profit is stipulated hy one of the parties 
for himself, beyond that on which qtrdi has been contracted, it is not 
permitted. This is so as it renders the ratio of profit over which qirld has been 
concluded uncertain. This is a basic principle according to Mjlik, which 

with qimd by one party for the other. This is all that they have agreed upon, 
though they differed in some details. 

Among these is the disagreement when the worker stipulates all the profit 
for himself. Malik said it is permitted, while al-Shafi'i said it is not. Abu 
Hanlfa said that it amounts to qard and not qir/l4- MaUk was- of the view that 
it was a favour granted voluntarily by the rahb al-mal, as it is permitted to him 
to take a small part out of a large amount. Al^haft'l was of the view that it 
involved gharar, because any loss would be the liability of the mib at-ml, and 
that is where it is distinguished from q&ri, while there wotiid be aolhuig for 
the taUt al-mil in em of prrft. 

Another disagre^menf arises ia the case where th6 ritih ai-aiSl stiputates 
liability for loss on the worker. Malik said that such a qirdd is not permitted 
and it is fisid. Al-ShJfi'^i held the same opinion. Abn Hanlfa and his disciples 
said diat the qirdd is valid. ' ' ' • r- " ; void. Malik's reliance is on the 

fact that the stipulation oi i n to the gharar in qtrdd and it, 

therefore, becomes /jW. .1.. ... . d it with the condition in 

sale on the basis of his opinion that sale is vahd while the condition is void 
on the basis of the tradition of Burayra, which has preceded. 

They also disagreed over the case of the worker {mufdrad) for whom the 
owner of capital (viuqdrid) lays down specific requirements, for example, if he 
should stipulate- for him a particular species of goods (for trade), or a particular 
kind of sale, or a particukr location for trade, or a pardcular kind of people 
with whom to ttade. Malik and al-Shafi% said about specification of one kittd 
of goods that this is not permitted, unless this kind of goods does not vary 
any time throughout the year. Abtt IJintfi said- that what is stipulated is 
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binding on him and if he trades in other goods besides Jhose stipnlated, he 
compensates the loss. Malilt and al-Shlfi^ were both of die vfcw that this 
amounts to a restriction on the worker due to which there is an indrrase in 
gharar. Abu Hanifa lessened the risk of gharar implicit therein. This happens 
when he stipulates that he should not purchase a particular category of goods, 

permitted it, unless they {the parties) rescind it. Those who did not permit it 
were of the view that such delay is a restriction on the worker, which leads to 
additional gharar^ as the goods may accumulate with him and he may be 
constrained to sell close to the end of the period, thus exposing himself to 

Within this category is also their disagreement over the permissibility of the 
stipulation by the owner of capital of the payment of zakat by the worker out 
of his share of profits. Malik stated in al-Murpmii' that it is not permitted and 
Ashhab also related it from him. Ibn al-Qasim said that this was permitted and 
he too related it from Malik. Al-Shafi'^I has the same opinion as Malik. The 
argument of those who did not permit this is that it renders the distribution 
of the shares of the worker and the rakh al-ml uncertain, as it is not known 
what the amount of weahh will be at the time of the obligation of zaklt. 
Further, it cm be comparei to the stipulation of the zakst of the principal 

agreeiment, Ibn il-Cgsto's argoraent is th«t ft reverts to a part whose ratio is 
known even if the amount is not known, as zakat is a known ratio with respect 
to the wealth of the remitter. It is as if he (the owner of capital) has stipulated 
for him (the worker) a third of the profits less a quarter of one-tenth, or half 
less a quarter of one-tenth, or a fourth less a quarter of one-tenth. This is 

would cover the entire profit, thus, rendering the work of ihJ'-amil futile. Is 

(of''Malik) there are two opinions. It is said that a distinction should be made 
between the worker and the rahb al-mll, and it is also said that it is permissible 
that the worker stipulate this for the rM al-mUl and it is not permitted that 

About the stipulation by the worker for the rahb al-mal of a specified servant 
(slave or employee), who would have a share in the profits, they differed. 
Mtfil, al-Shafi<I and Abu Hanifa permitted it, while Ashhab, from among the 
disciples of Malik, said that it is not permitted. Those who permitted it 
ramparcd it with the case where a person contracts qirli with two persons (in 
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on the raM ul-triiil by the worker. If the worker stipulates (the inclusion) of 
his own servant (slave), then. al-Thavi-tT says this is not allo»t:d and the 
servani shall have fair wages for ihc work he has done. This is so as the share 
of the worker according to him is uncertain. 



32.3. Chapter 3: The Discussion of the Atikam ot Qira4 
The ajtjm consi.5l of those which lelatc to a valid gtrSfl and iliose which relate 
to a void ^ifa4. In the ahkam of the valid qiril4 are those that are the 
requirements of the contract, I mean, they are dependent on the requirements 
of the contract, what i<i disputed is whether they are ttcpcndcnr. Amon^ thetn 
arc the ahkstn of the contingencies occurring in the contract, which are not 

mention out of these the attributes that have gained prominence among the 

commenced work through qhni^. They differed when he has begun work. 
Malik said ft is binding in such a case, and (he also held that) it is a contract 
that is inherited. If the worker dies and he has trustwoi thy .sons they would 
be like their father with respect to the pril^. In case they are not trustworthy, 
it is up to them to bring a trustworthy person. Al-Shafi'l and Abu Hanlfa said 
that each one of them possesses the right of termination whenever he likes 
(ewn after the worker has hefiin work), and it is not a contract that is 
inherited.' Malik considered it binding after the commencement of work, as 
there is harm in it, and he viewed it as a one of the inheritable conffacts, while 
the other party (of jurists) considered the stages before and afta 

There is no dispute among them that the muqarad takes his share of the 
profits after the entire capital has been employed. (They also agreed that) if 
he suffers a loss (initially) and then enters into trade making a profit, the profit 
makes up, for the losses.- Tht^ disagreed about the person who gives to another 
capital by way of iptiit and some of it is list before the cormnencemeiit of 
work, but lie uses it in trade and subsequently makes a proSt. The worker 
(now) d^ires that the part which remaiaed after lo^ may be oBsddered as 
capital (so that the profit may not be considered as coftipensation for the loss). 
Does he have a right to do this? Malik and the majority of the jurists said (jes) 
if the TtM nlntll confirms this. If, however, he (the raht-al-^sfi gives wealth 
to Someone hy ■way of qirsi and part of it is lost before the commencement of 
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it saying that "the remaining is now with you by way of qirM on the same 
conditions", it is not permitted, unless he separates the two, recovers the 
capital from him, and terminates the hrst qtrdd. Ibn HabTb, from among the 
disciples of Malik, said that it is binding on him (the rabh al-mat) to give his 
approval and the remaining becomes capital by way of qirS4- This issue 
belongs to the a^kam of contmgencies. but we have discussed it (here) due to 
its relationship with the time of the obligation to divide (profits), which is one 
of the af?kam of the contract. 

They differed, into three opinions, over whether the muqari4 has the right 
of maintenance from the contributed capital. Al-Shafi^ said, in one of his 
better-known opinions, that there is no maintenance for him, except when the 
rabh al-mal permits this. A group said that he has a ri^t m m^sfiHiaaee. Ws 
was the opinion of Ibrahim al-Nakha^T and al-yasan. It vrds afeia <m tfte 
opinions of al-Shafi^T. Some other jurists said that he has maintenance to the 
extent of food and clothing during travel, but nothing when he is not 
travelling. This was the opinion of Malik, AbO Hanlfa, al-Thawri and the 
majority of the jurists. Malik, however, said that this is so when the capital is 
sufficient to bear the burden. Al-Thawri said that he may charge expenses 
while proceeding (on the journey) not on his way back. Al-Layth said that he 
can charpe for lunch, but not for dinner. It is related from al-Shafi^T that he 
may have maintenance during illness; however, his well-known opinion i$ like 
that of the majority that there is no maintenance for him during illness. 

The. argument of those who do not permit this is that it is an additional 
benefit over qira4 and, therefore, not permitted, the basis being (the analogy 
of all) benefits. Those who allowed it argued that it was the rule in earlier 
timK. Those who permit it in settlements compare it to a journey. 

The jurists of various regions agreed that it is not permitted to the worker 
to take his share of the profits except in the presence of the rabb al-mctly and 
the presence of the rahb al-md is a condition for the division of profits and 
the worker's acquisition of his share. It is not sufficient to divide the shares in 

32.3.1. Discussion of the Ahkam of Contingencies 

They disagreed (in the case) where the muqUrad takes his share (of the profits) 
in the absence of the rabb al-mal and then the capital or part of it is lost. Malik 

believed in what he claims about the loss. Al-Shafi^, Abu Hanlfa and al- 
Thawri said that he returns what he has taken, which is added to the capital; 
ifceii*3fQsss (profit), if any, is then divided by them. 
They also disagreed when the capital of the ^ra4 is lost after the woriter 
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has purchased goods with it, but before payment is made tu the seller. Malil 
said the sale is binding on the worker, while, the rabb al-mal ias an option. If 

withdraw from it. Abu Hanlfa said that this sale is binding on the rabb -al-nal 
as in the case of the agent (wakr!). He said, however, that the capital of this 
qiritd would be equivalent to the two prices (payments), and the profits would 
not be divided until this (amBunt) is acijuired. I meaa, the price of the goads 
that was destroyed inilrally and the price that became obligatory on him after 

They differed about sale by the worker of some goods of the qirdd to the 
rabb al-mdl. Malik considered it reprehensible, while : : : " : :ed it 

without qualification. Al-Shafi'l permitted it on ; i they 

contract the sale in a manner that would iiot indicate ciiratiiig mdulged in by 
people. Malik's reason for considering it reprehensible is that he (the worker) 
would make a, concessioit to him in the goods as. he (the. rabb al-msi) has 
conlrscted with him. It would be as if the «»M al-^it has tcqaiied a 
benefit from the workcf beside the stipulated ptoflt.. 

I do not know of any disagreement among the fuqaht^ of different regions 

the entire value of the goods leaving an excess, that this would be the liability 
of the worker and not the rabb al-mSl, as the rabb al-mal has given him his 
wealth for trade and any loss in the wealth would be on him, so also whatever 
exceeds the wealth and absorbs it. They disagreed about the worker who 
borrows money and trades with it along with the wealth of the iirll4- Milik 
said that this is not permitted. Al-Shafi'l and Aba IfanBa said that it is 
permitted and the profit would be shared between them as stipuhted. iMSIik's 
argument is that just as it is not permitted to loan out the (wealth of the) ^rSi, 

They differed over whether the worker is permitted to sell on credit, if the 

do this; if he does it he is liable. This was also the opinion of al-Shsfi'r. Abu 
Hanlfa said that he has the right to do so. ^\11 of them agreed that it is 
obligatory on the worker to act under the contract of firUti as people generally 

on credit is beyond the ambit of what people genettllty do, did not permit it, 
while those who consider it within the usual practice permitted it. 

Mslik, al-Shafi^I, Abu PlanTfa and al-Layth disagreed about the worker who 
mixes up his own wealth with that of the qirs4^ without the permission of the 
raHi gl-mat. All of than, except Malik, said that it amounts to a transgression 
and he is to be held liable. MahTt said that it is not wrongfiiL These wel^ 
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known jurists of diiTcrent regions did not differ about the worker who gives 
out the wealth of the qirU to another worker (muqarafj and held that he is 
liable in case of loss, but if there is a profit it is shared (first) as stipulated and 

'out of what remains with him. Al-Muzanl relating from al-Shafirsays that he 

void agreement. 

32.3.2. niscmmnofthe Void Qir34 

The hukm of the void qirld, they agreed, is revocation and the return of the 

different opinions about what is due to the worker for his work, when the 
capital is consumed in work. First, that it reverts to a "reasonable" qM (for 
purposes of distribution of profits). This is the narration of Ibn al-MajishOn 
from Malik. It is also his own opinion and that of Ashhab. Second, it reverts 
entirely to a reasonable contract of hire. This is the .opiiu0n of al-^hifi'l, Abn 
JJatilfi mi ^Ahi d-'Aza ibn AM &ilama me of tlw disc^Ies of Mllft, it is 
related by 'Abd al-Wahhab that it is also a-narration from MaBk. Third, it 
reverts to a similar qtrad, unless it is in more than what was agreed upon. He 
gets less than, what was agreed upon or less than what is determined through 
a similar qirad^ if it was the rabff al-mal who stipulated the conditions for the 
muqurai, but if it was the muqdrad who stipulated the condition by virtue of 

the share that was stipulated tor him. 'I his opinion is derived from a narration 
from Malik. Fourth, it reverts to a similar qirsi for each benefit that was 

specific to one of them, and it reverts to a reasonable ijara for each benefit that 

die opinion' of Mutarrif ibn Nafi<, Ibn 'Abd al-Uakam and Asbagh; it was 
preferred by Ibn Habib. 

it becomes 'a reasonable qirli. The jurists differed in the interpretation of his 

to indicate the distinction drawn by Ibn 'Abd al-Hakam and Mutarrif,''which 
ms also preferred by Ibn HabIb and is the preferred view of my grandfather 
(God bless him). Among them are those who did not derive an underlying 
reason for his opinions and said that his opinion is that there ate lair wages 
111 each void prai, except in those eases where it was eicplicitly stated that 
there is reasonable qirat, which are seven: qirsi with goods, with liability, with 
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a period of delay, (?i>tf^ with ambi^ity, where he asked him (the worker) to 
act along with other partners in the wealth, where the parties differed and 
came with clear claims due to which they were asked to take oaths, and where 

to buy particular goods or non-existent goods and he acted contrary to what 
was required. All these issues can be referred to a common underlying cause, 
otherwise it amounts to a conflict in the opinions of Ibn al-(iasim. 

'Abd al-Wahhab related a distinction drawn by Ibn al-Qisim that if the 
(cause of) fasad is in the the contract, it reverts to a reasonable qtmd, but if it 
is due to an addition stipulated by one party against the other, it reverts to 
fair wages. It appears, however, that the reverse is correct. The difference 
between fair wages and reasonable qirad is that wages are linked "to the liability 
of the rabb al mul irrespective of the existence of profit, while reasonable qirai 
follows the customary prartIcK of jiVii/; if there is profit in it the worker will 
get something otherwise there is nothing for him. 
32.3.3. ,.Discussion of Dispute! of the Parties to QiriiJ 

The jurists differ about the dispute of the worker and the rabb al-mal over the 
amount of share for which they contracted qini. Malik said that the worker's 
claim should be accepted as he is trusted by virtue of the contract. Likewise, 

coijverted to a reasonable qimd, which is also the opinion of Malik when the 
claim he brings does not arouse suspicion. Abu Hanlfa and his disciples said 
(hM-Ae acceptable statement is that of the rabb al-mdl, which was also the 
opinion of al-ThawrT. Al-Shali'i says that they take oaths and revoke (the 
conitact), «nd for the worker there are fair wages. 

The reason for the disagromf nt of Malik and Abu HanTfa is their dispute 
over the basis for the stipuktion of the obhgation of oath for the defendant in 
the text; is it because he is a defendant or because he has a stronger claim. He 
who said that it is so because he is a defendant gave preference to the 

has a stronger claim maintained that the acceptable statement is that of the 
worker, as he is to be trusted. Al-Shafi<T compared their dispute with that of 



XXXIII 

THE BOOK OF MUSAQ_AH 
(CROP SHARING) 



33.1. Chapter 1; Discussion of its Permissibility 

The majority of the jurists— Milik, ai-ShJfi'l, al-thawr, Abo Yusuf and 
Muhammad ibn al-I;iasan, the disciples of Abu Hanlfa, Ahmad, and DaWud— 

from the prohibition of the sale of uncreated things and from uncertain ijara. 

of Ibn <Umar "that the Mes^senger of Allah (God's peace and blessings be 
upon him) gave to the Jews of Khaybar the palm-groves and land of Khaybar 

Messenger of Allah (God's peace and blessings be upon him) would be a share 
of its produce". This is recorded by al-BuihSrl and Muslim. In some of its 
narrations it says "the Prophet (God's peace and blessings be upon him) 
transacted musSqSh with them on the basis of half' the produce of land and 
fruit". (Their reliance is also on) what has been related by Malik from the 
the Messenger of AllJh (God's peace and 
fews of Khaybar on the day Khaybar was 

division between htm and them and then say: "If you like, this is for you and 
if you like, this is for me". So also his miirsal from SulaymJn ibn Yasar to the 

same effect. 

The reliance of Aha Ifafflfii, and of those who held a simikr opinion, is 
upon the dash of this tradition with the principles, along with the ftcl that it 
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comprises a hukm specific to the Jews. Further, the permission for the Jews to 
stay coald he interpreted: to mean that they were (now) slaves or it could be 
interpreted to mean that they were dhimmK. (They said that) even if we 
concede that they were dhimmls, it still clashes with the principles, because it 
amounts to the sale of uncreated things, and it bdonp to (the category of) 

opjlases principles on the basis of what has been related in the tradition of 
'AW Allah ibn l{aw5ha, who used to say to them at the time of estimating the 

Muslims, and if you like, it is for me and 1 guarantee your share". This (they 
said) is ianm by consensus (./ma'). Perhaps, they said that the prohibition ot 

the majority are of the opinion that mukhabara is the rentmg of land with part 
of its produce. They said that the indication of the abrogation of this tradition, 
or that it is specific to the Jews is in the authentic tradition of Rjfi', and 
othm, s*out tl»e "pmhiliitjan oflhe rentaig of land tot -sto is prodttwd in 
it". This is so as maSfai implies iti legality. Further, it is specific (to the 
Jews) in some of the Daitations of the tradition of musiS0h. "Yhe additton, 
Awcfore, has not been reported by MSlik or Bj al-Shafi'r, I mean, the report 
that '•the Prophet (God's peace and blessings be upon him) transacted mmqlh 
■with them on the basis of half the produce of land and its ftuit". It is, 
however, an authentic addition as confirmed by the Ahl al-Zahir. 



3.1.2. Chapter 2: Discussion of the Validity {Siliha) n( Musaqah 

the subject-malter specific to it; the part (of the produce) for which it is 
transaaed; the tsature of tite worfc that is agreed to; and tiie period for which 
it is permiteed aai afteed tipon. 
3.1.2.1, Element 1: The Subject-Matter ot Muiat/ah 
They disagreed about the subject-matter of musaqah. DawQd said that musnqih 
is valid only in date-palms, while al-Shafi'l said it is valid in date-palms arid 
grape-vines alone. Malik said that it is valid in deep-rooted trees like 
pomegranates, figs, olives, and what is similar to them with no stipulation of 
necessity. It is also valid in others that are not deep-rooted (shrubs) like water 
melons, if the owner is unable to care for them. Similarly, in crops. It is not 
petmittcd in any kind of vegetables, according to ail of them, except Ibn I»n« 
who permitted it at the time of sproming before phicking. 
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The reliance of those who restricted it to date-palms is that it is an 

draw analogies from exemptions if underlying causes, more general than the 

disallowed qiyas on the basis of exemptions. Diwiid disallows qiyd! (analogy) 
in its entirety, therefore mtaSfSH on the basis of his principle* is 'limited. Al- 
Shafi'T permitted it in vineyards due to the fact that the iukm in rnmSqUh is 
based on estimate. It is stated in the tradition of 'Attab ibn Usayd that the 
liuhn requires estimation in date-palms and grape-vines, though that was for 
purposes of zakat. It was as if he compared mmSqak to zakat. The tradition 
that came down from 'Attab ibn Usayd was "that the Messenger of Allsh 
{God's peace and blessings be upon him) sent him and ordered him to 
estimate the grapes and pay their zakat in raisins, just as the zakat of date- 
palms is paid in dates". The tradition of 'Attab ibn Usayd was rejected by 
DswOd as it is mursal, and was related through 'Abd al-Rahm3n alone, who 
is not reliable. 

When there is with the date-palms uncultivated or crop-Hearing land, they 
differed whether it is permitted to water the land along with the date-palms 
(in exchange)' for a section of the date-palms or for a section of the date-palms 
and a part of the produce of the land- A group was inclined toward its 
permissibility, which was the opinion of the disciples of Abu Hanlfa and of 
al-Layth, Ahmad, al-Thawrl, Ibn AbT Layla and a group of jurists. Al-Shsfi'l 
and the Ahl al-^ahir said that it is not permitted except in the case of tamr. 
Mllik said that if the land is dependent on the fruit, and the fruit is the major 

stipulation of a share external to it. This share was limited by him to a third 
or less than it, I mean, that the amount of rent shauld- be a tMid of the fruit 
or les? than it. He also did not permit that the owner of the land should 
stipulate that he should cultivate the barren land for himself, as ft is an 
additional stipulation. Al-Shjfi'l said that this is permissible. 

The proof of those who permitted musaqah in both collectively, I mean, for 
the land for a part of its produce, is the tradition of Ibn ^Umar that has 

ibn Khadlj. This too has preceded. Ahmad ibn Hanbal said the the text of the 
tradition of Rsfi' is confused and the tradition of Ibn 'Umar is more authentic. 
Its rcsttiction by MaUi to a third is weak, and it is istihmn based on extraneous 
wurces as the sources require that -no distinction be made hawecn the 



Among these (issues) is their disagreement about musaqah in vegetables. 
-\tilik, al-Shafi'i and his disciples, Muhammad ibn al-Hasan and Al-Laylh said 
that mmaqnh is not allowed in vegetables. The majority allowed it as the 
worker, though he does not have to water them, has other tasks to do like 
grafting and so on. Al-Layth was of the view that watering is the act for which 
the contract of musSiiSh is concluded, and because of which the exemption was 
laid down. 

33.2.2. Element 2: The Nature of the Work 

The jurists on the whole are in agreement that the obligation of the worker is 
watering and grafting for fertilization. They differed as to who was responsible 
for harvesting, the making of fences, cleaning of pools, and the (maintenance 
and operation of the) irrigating water-wheel. Malik stated in al-Muwafpa^ that 
according to the practice in miusqsk it is permitted- to the owner of the grove 
to stipulate the bnitding.af figtces, cleaning of brings, watering and gi^fting' 
for fertil|zati«ji, {he cutting of ^Intiwt^K, djp^f of ftuit, mi all other 
similar things for the worker. This is a .statement fruin which it is undcrstotjd 
that these things are included in musCiqah when stipulated, though it is possible 
to comprehend their inclusion through the (basic) contract itself Al-Shjfi'r 
' said that the building of fences is not his rcspcnsibilit>-, as it is not something 

Hasan said that the cleaning of water-wheels and streams is not his 
responsibihty. Malik and al-Shifi*-I maintained that cutting is the responsibility 
of the worker, though .Waiik said that if the worker stipulates it for the rabb 

musaqah is vitiated if he does. Muhammad ibn al-Iiasan said that cutting is 
shared equally between them. The systematizers among the disciples of Malik 
said that the work in a palm-grove is of two types: work that is not effeaive 
in the growth of fruit, and work that is effective. The work that is efiectire 
in growth of fruit includes the kind that is permanent and continues after the 
matiirily of fruit. It also includes that which does not persist after the fruit. 
The Und that is not effective in the growth of fruit does not fom part of 
mmlqeh either through the contract itself or by stipulation, except for minor 
things. Anything which is effective in the growth of fruit and continues after 

like the digging of a well, the making of reservoirs of water, undertaking 
plantation, making of boxes in which plucked fruit is gathered. Anything 
which is effective in the growth of fruit and is not pemunent is binding 
through the contract itself. This is like digging, watering, trimming of grape- 
vines, pniniitg of trees, fertilization, uprootiing, and -what rescmhles these. 
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They agreed that the worker has no right to whatever is part of the orchard, 
like animals or slaves. They differed if the worker were to stipulate this in the 
agreement with the owner. Malik said that this is permissible in case of those 
things that were prcscnt'in the orchard before the (conclusion of) musaquK^hnt 
if he stipulates it for those not there it is not permitted. Al-Shati^I said that 

vvas also the opinion of Ibn Nafi^ from among the disciples of Malik. 
j^iybiaEtiinad ibn al-3imn -said th^ it is not permitt^ tiie wacksar to 
gtj'pidate this for the mhb al-mSt, but if the rakb al-mul stipulates this for the 
worker it is permitted. The reason for his disapproval of this is the uncertainty 
that is associated with the share of the rabb al-mal because of it. Those who 

vacillation of the hukm between these two principles that Malik permitted, 
through istihsan, the stipulation of slaves who were already working in the 

extra benefit through this is apparent. Muhammad ibn al-I^asan, however, 

belong to the category of work that is obligatory in mmUqHh, which is working 
with his hands. The upholders of musaqah are in agreement that if the entire 
expenditure is borne by the owner of the orchard and the worker is to work 
with liis hands alone, tliis is not permitted, as it amounts XQ ijura for uncr^ted 
thin;^. These, then, are the attributes of the first elemcait and the distintaieh 
between the conditions permitted and. those not permitted. 



33.2.3. Element 3: The Share Agreed upon 

They agreed that musaqah is permitted with whatever they agree upon as the 

in qirSd. It is said that this is a grant and not musaqah. It is also said that it 
is not permitted. It is agreed that it is not permitted to stipulate in it any 
additional benefit, lite Ae stipuktion by One of th'e parties fw.the other an 
addition in temts <^»iftsff» or t^^> Nor is it penmtted to stif ulate.ftn^thing 
outside the ambit of musaqSh, except for minor things like the baflding of 
fences and repairing of water reservoirs. It is also not permitted, according to 
Malik, to water two orchards at the same time, each for a different share. He 
argued on the basis of the act of the Prophet (God's peace and blessmgs.-,bc 
upon him) in the matter of Khaybar, where he gave out different groves for 

Most of the jurists maintained that the division of the fruit betwcen the worker 
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(partnership), and that it is not permitted lo do it by estimate, but a group 
permitted its-division by estimate. The disciples of Malik differed in this, and 
the narrations from him also diiTer. It is said that it is permitted, but it is also 
said that it is not pennitted in usurious fruit and is permitted in others. Again, 
it is said that it is permitted without qualification, in accordance widi the 
varying needs of the parties. The argument of the majority is that it involves 
vitiation fronj the aspect of muzabana, and it is related to the sale of fresh 
dates fm iamr, and to the sale of food for food with a delay. The argument of 
those who permitted its division by estimate is its similarity with ^ariyya, and 
with estimation in zatat, which is weak. The strongest evidence on which they 
relied for this is what is laid down about estimation in the muslqah at Khaybar 
in the munal tradition of Sa'ld ibn al-Musayyib and 'Ata' ibn Yasar. 

33.2,4. Element 4; The Element of Time 

The stipulation of time in mussqah is of two types: time that is a condition for 
its permissibility, and time thai is a condition for the validity of the contract, 
which det^Hfines its duratkm. Wifli respect lo Hbjb that is a condition for the 
permissibility ef its contract, the jurists are agreed that it is the time before 
ripening. They disagreed about its permissibility after ripening. The majority 
of those who uphold musltqah maintained that it is not permitted after npening. 
Sahnan from amoiig the disciples of Mllili said that, there is no harm in it. The 
opinion of al-ShJfi'l differed on this. On one occasion he said that it ffi not 
permitted, while on another he said it is. It is reported from him that he said 

The reliance of the majority is on the argument that there is nothing to do 
once the fruit has ripened, and there is no necessity for musHqah, as that fe the 
time when it can be sold. They said that it then amounts to jars, if it does 
take place. The argument of those who permitted it is that if it is permitted 
before the existence of fruit, its permission after ripemng lies on firmer 
ground. It is due to this that musaqHh is not permitted in vegetables, because 
it is then saleable, according to them, 1 mean according lo the majority. 

The majority maintain that (stipulation of a) time (period) that is i 
condition for the duration of the muslqlh should not be left uncertain, that is, 
for an undetermined period. A group, and among them arc the Z^hirites, 

argument that it involves gharar on the analogy of ijdra. The reliance of the 
Ahl al-2ahir is on what is stated in the munal of Malik about the saying of 
the Prophet (God's peace and blessings be upon him): "I allow you to settle 
where Allah has settled you". 

Malik disapproved, the mussqah t3ia| extended over an -unspecified number 
of years, in whieh the tenrrination <jf the years is based on periodical cutting 



not on determined periods. They differed over the stipulation of special 
tenninplagy for this contract. Ibn al-Qasim maintained that among the 
conditions of its validity is that it shnuld not be concluded without the word 
'■musSquh,' and that it is not concluded with the word 'i>im', which was the 
opinion of al-Shafi'r. Othin^ said that it may be concluded by the use of the 
term ijsm and this is similar to the opinion of Salmfln, 



.13.3. Chapter 3; Uiscussion of the Ahkam of Validity 
Mmlqlh, according to Malik, is one of those contracts that become binding 
merely through words (agreement) not with (the commencement of) work, 
unlike the case of qiril4 in his view, which is concluded through work not 
words. It is also, in Malik's view, an inheritable contract and it is the 
responsibility of the heirs of the worker, if they are not trustworthy 
themselves, to bring a trustworthy person to work, who shall be responsihte 
for the if ttie hms refuse to accept his estate. Al-Sh3fi% said that if he 
has not left an estate, the rM al-timl will pay wages to the heirs for the work 
he had done and the contract will be revoked, but if he has left an . estate, 
miislquh will be binding on him. Al-Shafi'l said that the contract is revoked in 
the case of inability; however, he did not elaborate, Malik said that if he is 
incapacitated and the lime of sale is near, the owner does not have the right 

someone who will do the work.K he is penniless, the\iring shall be done 
from the worker's share of fruit. 

If the worker is found to be a thief or is dishonest, the contract is not 
rescinded according to Malik. It is related from al-Shifi<I that he said that it 
is binding on him (the owner) to appoint someone else for the work. Al-Shafi'^t 

Milik, that each one of them stipulates, unlike qira^, the payment of zakat and 
their mf3* (scale for computation), according to him, is like the niidb of a 
single person as against his opinion in the case of partners (shuraka^). If the 
raib al-mal and the worker differ about the amount of fruit yielded by the 
muaqlh, then, in Mahk's view, the acceptable statement is that of the worker 

wages similar to those in sale. Malik made the oath obligatory in the case of 
the worker as he is a trusted party, and it is a principle with him that oath is 
oWiptory on the stranger claimant 
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33.4. Chapter 4: The Ahkam of the Void Musagah 
They agreed that once musaqah has been concluded in a manner that is not 
lawful, it is revoked, as long as it is not invalidated through (after) wort. They 
ijissgreed, when it is invalidated through work, about what is obligatory in it 
£t as said that it reverts to a "reasonable" ijSM in each kind of invalidation, 

from Malik. It is also said that it reverts to a "reasonable" mmaqnh without 
qualifications, which is the opinion of Ibn al-Majishon as well as his narration 
from Mslik. 

Ibn al-(Jlsim held that in some of the cases it reverts to "reasonable" 
musaqah, while in others it reverts to "reasonable" ijam. His interpretation in 
these eases, as rejwrted, has differed. It is said that it reverts, in his opinion, 

The first is flie case whwe in a grove there were dates that were allowed to 
be consumed, Second is the case where the worker stipulates that the rabb al- 
«a? should work with him. Third is the case of combining mumqah with sale 
ia a single contract. Fourth, when they agree to vary the share, for example, 

one-half the other year. It is said that his principle in this is that when fasad 

prior to ripening, or when an addition is stipulated by one of the parties for 

the worker that one of them pay to the other, as an addition, dtnsrs or dirhams. 

existence. Tbe fassd arising due to gharar-, like the musdquk of different groves, 
reverts to i "reasonabii" wxsajtf. AO this is ht^sm deviating from analogy. 
In the issue th^ is a fi>arth e^hIob which is that it reverts to "reasonable" 
mmit^sh as long as it does uo£ exceed the share that is stipulated, if it is for 
the worker, or is less than it if stipulated for the ovmer. This is sufficient tor 
oui purposes. ' 
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The study of the a^kam oC sharika covers its kinds, and the requisite elements 
of its validity. We shall discuss, out of these, the views that arc agreed upon 
and those in which disagreement became well known, as is our purpose in this 

book. 

Skarika on the whole, according .to the jurists of . the provinces, is of four 
kinds: sharikat al-^inan, sharikat at-abdan, sharikat al-mufama4a, and sharikat 
al-wujuk. One of these is agreed upon, which is shankat al-^man, though some 
of the jurists did not designate it with this term, and they also differed about 
some of its conditions, as will be described in what follows. The other three 
kinds are disputed, and there is disagreement about some of their conditions 
among those who agreed about them generally. 



34.1. Chapter 1: The DiscusAon at Sharikat nl-^Inan 

Tta elements of this partnership are tlifee first, its snbjcct-mattcr from among 

with respect to the common capital; and third, the identification of the 

.14.1.1. Element 1: The Subject-Mattcr (Capital) of Partnership 

others are disputed. The Muslim jurists agreed that sharika is permitted in one 
^d .ef corporeal property, that is, dlriurs and dirhams, which is, in fact, a sale 
wtece the two categories (dirhams and dTnSrs) are not being exchanged 
faiticdiately, and it is a condition in the sale of gold or dirhams that the 

consswis {ijm^) for purposes of partnership. Similarly, they agreed, as far as 
"I know, that m a partnershQl (constituted) with goods it is required that the 
|w>ds be (rf the same description, while they differed about (partnership 
csastitut^ with) different kinds of goods or things, as in the case of 
partnership through difbam proffered by one party and dTnUrs by the other. 
They also disputed the case of usurious food (offered in partnerehip) when it 
is of the same single species. Three (disputed) issues, thetcfore, arise here: 



THE DISTINGUISHED JURISTS PRIMER 



34.1.1.1. Issue 1 

Partnership with two kinds of goods — or with goods and dirhams or dinars— 
is permitted by Ibn al-(iasim. This is also Malik's opinion, though it is said 
that he did not approve of it. The reason for such disapproval is the 
combination in it of partnership and sale. As the goods differ, it is as if each 
one of them sold a part of his goods for a part of the goods of the other. 

Malik takes into account the value (qinu.) ni the go.ods when partnership is 
constituted with them, while al-Shafi'-r tlat. partnership cannot be 
constituted except on the basis of the price Jrtssan) of tie gooas. AboHsmid 
has reported that the preferred opinion of al-Stafi'l indicates that partnership 
is like qirlii; it is, therefore, not valid except in dirhams and dinars. He said 
that analogy dictates the substitution of mixing (khalf) by joint ownership. 

34.1.1.2. Issue 2 

If the two kinds (of capital) consist of those things in which delay {nasa^) is 
not penjiilted, as in partnership with dmn contributed by one and dirhams 
by the other, or with dlfifereot kinds of food, theti, the Ojaniott of Milik differs 
in this. Me pennitted it once and disallowed it aaother time, because a 
partnership with dmttt contributed by one and' dirhams by the other involves 
partnership and monetary exchange (jar^ at the same time, jtist as the 
exchange of twa kinds of food in partnership results in the lact of immediate 
achange. Ibn al-Q«sim, therefore, disallowed it. Those who did not take these 

34.1.1.3. Issue 3 

Ibn al-Qlsun 'permitted partnership constituted with one kind of food, on the 
analogy of its unanimous permissibility in one kind of gold or silver. Malik 
disallowed it in his well-known opinion, due to the implicit lack of immediate 
exchange. He argued on the basis of the unanimous principle that analogy is 
inoperative in a case of exemption. It is also said that the reason for Mslik'-s 
disapproval hes in the fact that partnership requires equality in value, and sale 
requires the similarity of measure. Thus, a partnership in food of the same 
species requires a similarity in value and in measure, which rarely occur. Malik 
disapproved of this saying that this is the very similarity in value and measure 
that is rarely possible. He disapproved of it and that is where their 
disagreement lies: in the species of the subject-matter of partnership. 

They disagreed whether it is a condition for the capital of the partnership 
that it must be mixed either physically or legally, that is, for example, that 
both (capitals) be in one box with both (partners) havmg access to it. Al-Stafi'l 
said that partnership is not permitted unless the two capitals are mixed to such 
an extent that the capital of one is not distinguishable from that of the other. 
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capital in his possession. Abu Hanlfa was satisfied with the conclusion of the 
partnership through words (offer and acceptance), while Malik stipulated in 
addition to this the joint ability to employ the wealth. Al-SMfi'l added ikhtillf 
(actual tnixing)'to these two conditions. The point being that with ikhtilaf the 
participation of the partners is fuller and more effective, as each one of them 
wiU be as honest with the other as he is to himself. This, tlie:n, is the 
discussion pertaining to the (fljst) «teneut and its conditidM. 

34.1.2. Element 2: Division of Profits 

They agreed over the validity of the partnership when the parties stipulated 
that the profits were to be in proportion to the capital (contributed) by each 
party, so that if original capital was contributed equally the profits would be 
divided among them equally. The jurists disagreed over whether it was 
permitted to share the profits equally when the capital contributed was 
unequal. Malik and al-Shsfi<I said that this is not permitted, while the jurists 
of Iraq said that it is aUowed. 

The reliance of those who disallowed this was on the fact that sharing of 
profits is to be compared with the sharing of losses. Just as the stipulation by 
one of them for bearing a part of the loss would not be allowed, the stipulation 
of profit, out of proportion with his capital, would not be permitted. Perhaps, 
they compared the profits here with the rent of landed property owned jointly 
by two persons, that is, the manfa^a is shared by them in the ratio of co- 
ownership. The basis for the jurists of Iraq is the similarity of partnership with 
qiTHd. As it is permitted to the worker in qira^ to share profits as stipulated 
by the parties, when the worker is not contributing anything but only his 
work, it is more appropriate in partnership to give the worker a part of the 
wealth when the partnership consists of capital as well as work from both. The 
(surplus) part of the profit would be in return for the surplus work he does 
as compared to his partner. Human beings differ with respect to work just as 
thef differ in .otfccr fhin^. 

34.1.3. Element 3: Work 

and is not to be taken into account independently. According to AbO Hanifa, 
it is to be considered along with capital. I believe there are among the jurists 
those who do not permit partnership unless the capitals of the partners is 
equal, keeping in view the work. They are of the view that work is usually 
equal, therefore, if the capital between them is not equal it amounts to 
injustice done to one of thsm in work. It is for this reason that Ibn al-Mundhir 
has said that the jurists unanimously agreed on the permissibility of the 



partnership in which each party contributes the same as his partner, and in 
the same kind, that is, dirkams or dmirs, after which they mix them till they 

sell any kind of goods as they deem fit, and whatever excess it yields is shared 
between them iqiially as is the loss. (He adds that) this is the case if each one 
should trade in the presence of his partner. The stipulation of this condition 
by him indicates that there is a dispute about it. it is well known that, 
according to the majority, it is not a condition that each one should trade in 
the presence of his partner. 



34.2. Chapter 2; The MufSvada Paitneiship 

They disagreed about sharilrai it-mufiwiiia. Malik and Aba Uanlfa agreed, on 
the whole, aboiit its permissibility, though they disagreed alxmt some of the 
conditions. Al-Shafi'l said it is not permitted. The meaning of skarikai al- 
mufaaada is that each partner delegates to the other to undertake transactions 
in his wealth, both in his presence and absence, and this takes place, according 
to them (Malik and Abo yanlfa), in aU of their possessions. 

The reliance of al-Shafi'i is on the argument that the term sharita is applied 
to the mixing of wealth, while the profits are an outcome, and it is not 
permitted that the outcome he common except by the joining of the sources. 
If each one of them stipulates, out of his own wealth, a share of the profits 
for the other, it amounts to gharar, which is not permitted, and it is an 
attribute of the muflmaela partnership. Malik is of the view that each partner 
has bought a part of the other's wealth with a part of his own wealth, after 
which each one of them has appointed the other as an agent to supervise the 
wealth that is under his control, Al-Shifi'l maintains that partnership is not a 
combination of agency and sale. Abt3 IJanlfa, on the other hand, is true here 
to his principle, which does not permit in shankal al-Hnan anything except 
cash. 

Malik and AbQ yanlfa differ over some of the conditions of this 
partnership, as AbQ Hanlfa holds equality of capital to be a condition in this 
partnership, while Malik said that this is not necessary on the analogy of 
shsrikttt ai-^insni AbO yanlfa said that whatever any of them earns is 
eoitsi^ered a fstt (incoine) of the partnership. His argument is that the term 
muJSmsIa requires these two things, that is, the equality of wraith and the 
totality of their possessions. 
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34.3. Chapter 3: Sharikat al-Aidm 

Shariiai al-abdan is permitted, on the whole, by the IJanaStes and the 
Milikiies. Al-Shafi'l disallowed' it. The argument of the Shafi'ites is that 
partner-ship is specific to wealth and not work as it is variable, vThich amounts 
to gharar according to them, because the work of each is unknown to his 
partner. The argument of the Milikites is (based on) the participation of 
warriors in booty and they become entitled to this due lu work on the basis 
of the report that Ibn Mas%d participated with SaM on the Day (battle) of 
Badr. Sa'd secured two mares, while Ibn Mas'ud did not get anything. This 
(pirtncrship) was iiui denied by the Prophet (God's peace and blessings be 
upon him). Also, rtiu^ralfa is agreed to on the basis of work, it is, therefore, 
valid that partnership be constituted on the same basis. Al-Shafi^i advances the 
argument that muisrubii is an exemption and an analogy cannot be constructed 
on it; similarly, it is possible that the ^ukm of ghanma Ues outside ihe pale of 
sharika. Among its conditions, according to Milik, is the similarity of trades 
and the location. Abu IJanlfa, however, said that it is permitted with a 
dissimilarity in trades. Thus, a tanner and a bleacher can become partners, 
according to him, but they cannot according to Malik. The basis for Malik is 
the increase in gharar, which arises due to a difference in trade or location. 
The reliance of Aba Hanifa is on the permissibility of partnership in work. 



.14.4. Chapter 4: Sharikat al-Wujuh 

Sharikat al-mijah, according to Mslik and al-ShSfi'i, is void. Abu HanTfa said 



this issue besides the presence of ^*iir«r, because each has delegated (authority) 
to his partner without qualification of a particular skill or work. AbQ HanTfa 
believes that it is a kind of work and,' therefore, it is valid to contract 
partnership with it. 



34.5. Chapter 5: Discussion of the AhkUm of the Valid Partnership 
Ii is a revocable contract, not a binding one, that is, it is the right of (any) one 
of the partners lo withdraw from the partnership whenever he likes. It is a 
contract that is not inheritable. The maintenance and clothing of the partners 
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joint participaUon. He is^Iiable, however, for negligence or a wrongful act. For 
example, in the case where he gives away the wealth of the partnership without 
witnesses and the possessor denies his claim. He has to compensate as he has 
been negligent in not taking witnesses. He has the right to accept a defective 
thing in purchase. The acknowledgenaent. by one of the i>artners of a financial 
daiia for tks other is not vaBd. i0h and (an^^ on hh pan are valid. Chie 
of the partasffs i3ime) is not iM)Ie ibr &e tosses in mide that has been 
undertafcan hy agrrement. It is not permitted to a partdtsr in tmf^jmda to enter 
into a transactwn of loan without the petmismm of bis patttter. Each partner 
stands in the position of fais pjfftner with respect to rights and* liabilities (;that 
% liability ts Joint). The details under this topic are too many- 



XXXV 

THE BOOK OF SHUF^A (PRE-EMFriON) 



The examination of shufa is inftk!ly taken -up tn two pjirts. The first part is 
about the validity of this ^ukm and its elements. The second is about its ahtant. 



35.1. Parti: The Legal Validity of 5A«/a and its Elements 

do not consider the sale of a jointly owned piece of land as valid. It has four 
elements: the pre-emptor (shaff), the buyer (mslfflf '■alayh), the property 
iml^shft^■ fth), and the mode of acquisition through shuf-a, 
35 1.1. Element 1: The Pre-emptor 

Mjlik, al-Shlfi%, and the Ahl al-Madlna maintained that there is no right of 
pre-emption for anyone except the joint owner, as long as partition has not 
taken place. The Ahl al-'Iraq maintained^ that pre-emption has an order of 
priority. The first priority is for the co-owner, before partition, followed by the 
joint owner after partition, as long as a joint ownership exists in the (common) 

adjacent neighbour. The Ahl al-Madrna, however, said that there is no right of 
pre-emption for the adjacent neighbour or even for the co-owner after partition. 

The reliance of the Ahl al-MadTna is on the munal report of IVIalik irom 
ttn Shihab from AbB Salama. ibn 'Abd al-RahmW ipd Sa'ld ihn at-MHS^yyib 
(fait "the Messenger of AlSh <C5odV peace and Wessingi! be upon hiai) isstied 
s verdict in the case of co-otaiefs before pattition. Hmmt, When boand^ies 
hare been demarcated between them (their properties), they have no (mutual) 
tight of pre-emption". They also rely on the tradition of Jibir that "the 
Messenger of Allah (God's peace and blessings be upon him) issued a verdict 

demarcated there is no (right of) shufa". This is recorded by Muslim, al- 
Tirraidhl and Aba Dawud. Ahmad ibn Hanbal used to say that the tradition 
of MaW from al-ZuhiT from Abu Salama ibn 'Abd al-RahmJn is the most 
authentic out of those narrated about shuf-a. Ibn Ma^m used to say that the 



mursal of Mslik is dear to me as Malik reported it from Ibn Shihab as 
mawqaf}" but some people considered this dispute over Ibn Shihab in his 
isnild as weakening this istiad. It is related from Malik, in sources other thiut 
al-Miiwatls', from Ibn ShiiBb from Abo Hurayra. 

The point of their argument in this tradition lies in the fact that if the 
boundaries are drawn there is no right of pre-emption. Thus, if there is no 
right of pre-<mption in the case of a so-oyfoet after partition, it is more 
appropriate that it should not be obligatory in the case of a neighbour. Further, 
tlie coHiwncr after partition is also a neighbour once partition takes place. 

The reliance nf the Ahi al-'Iraq is on the tradition of Abn Rafi' from the 
Prophet (God's peace and blessings be upon him) that he said, "The 
(immediate) neighbour has a prior righi . '.This 
is a tradition that is related both by a!- and 
Abo Dawnd have recorded a tradition ol the frophel ^Uoa^s peace and 
blessings be upon him) in which he said, "The neighbour of a house has a 
ptioi light to the house of his neighbour". It has been declared authemic % 
rf-TarnidiS. 

They also maintain as a rational argument that as the aim of pre-emption 
is the repelling of harm inherent tn co-ownership, and in so far as this meaning 

him too. The Ahl al-Madina would- say that the harm^ involved in co- 
argument of the Mahkites, as a matter of principle, is that none be deprived 
of ownership except by his consent, and that he who buys a thing should not 
lose it without his consent, unless an evidence indicates such an exemption. 
The traditions are in conflict on this topic and it is, therribre, aecessary to 
■have recourse to that for which the principles bear evidence. >For both opisions. 
we find support from earlier authorities fiom among the Tsifmi in Iraq anji 
the Companions among the Ahl al-Madma. 
35.1.2. Element 2; The Property {»>aiA/a=yiA)'» 
The Muslim juriiiis agreed that shu/a applies in real estate, properties such as 
houses and land, hut they differed abotit other propettifis, Th« summary i)f 
views in Mslik's school is.that it applies to ^hrec kinds (of property). The first 
is the primary property, naniely, real estate such as houses, shops, and 

transferable rwr movable, lifee springs and areas, surrounding palm-groves, as 
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they subsist in a state to which shuf-if is applicable. This means that the 




of Htaba in the case of the mukatab slave. Narrations from him differ about 
public baths and grinding-mills. There is no shufa^ in all other things besides 
these, including goods imd animals, jceoMliBg to him, aad the same S &e case 
with driveways and courtyards of a house. 

The narrations from him (Malik) differ about the cases of rented fiouscs, of 
mmHiliS, and debt, whether the debtor (or the tenant) has a prior right; 
similarly, in the case of kitaba (whedier the mukmib has a prior right). 'Umar 
ibn 'Abd al-'AzIz was in favour of this and it is related that "the Messenger 

right of) shufa to the case of debr. This was the opinion of Ashhab from 
among the disciples of Malik, while Ibn al-Qssim said that there is no shuf-a 
in (he case of debt. These two jurists did not differ about its obUgation in the : 

The jurists of the provinces deny the application of shuf-a in things other 

s/ni/tf in everything except those weighed and measured. Aba IJamfa did not 
permit shuf-a in springs or in male iniraabj bat he did pSEntit it is courtyards 
and driveways. Al-Shafi'l agreed with MHifc on cotirQiafds, springs, and 
driveways, but everyone opposed him in the case of fruit. 

The reliance of the majority in restricting shufa to real estate is what is 
related in the confirmed tradition of the Prophet (God's peace and blessings 
be upon him), "Shu/a is valid in what has not been partitioned, but once 
boundaries have been drawn and driveways made, there is no shufa**. It is as 

it has not been partitioned. This amoimts to a proof tfaroijgh; the indirect 
indicaiion of the text (dahl al-khil3b). The jurists of the provinces 
unanimously agreed on this, despite their disagreement over the extent of its 
validity as evidence. The reliance of those who permitted it in all things is 
what has Been recorded by al-TirmidhI as a narratioii firom Ibn ^Abbas "that 
the Messenger of Allah (God's peace and blessings be upon him) said, 'The 
co-owner is a shaff (pre-emptor) and shufa is valid in everything". This is so, 
as the impUcation of harm in co-ownership and in the case of a neighbour 
exists in each thing,'^^ though it is more apparent in real estate. On observing 
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Aba Haiiifa irgucd for the prahibiiion of shajU in springs on ihc basis of 
the report that "then: is no shuf'-a in sptings". Malik imerpreted this ttadiiion 
to mean the spiin^ in the deserts th* aje used to revive barren lands (mawitt)^ 
not those that are in priwiety owned I»i4, 
35.1.3. Element 3: Tht Buyer iMath/a"Alayh) 

They agreed aboot the imsifl^ '■uSayH that he is one to whom the property is 
transferred through purchase from a co-owner of an unpartitioned property or 
from a neighbour, according to those who view the validity of shuf'-a for a 
neighbour. They disagreed about the person to whom the property is 
transferred without purchase. The well-known opinion of Malik is that skufU 
arises when the transfer of ownership is for compensation as in sale, 
settlement, dower (mki). arsh (damages) for torts and so on. This was also 
the Qpinioti of sJ-ShiSk. There is a second opinion from him (Malik) that it 
ii valid in each transfer of owner-ship whether it i.s for compensation or is 
without compensation, as in a non-charitable gift, except in the cases of 

Shufa in the opinion of the yanafites is^only vaUd in the case of sale. Their 

which is that it arises from sale; in fact, it is so explicitly stated in all (the 
traditions) and not only m some. He (the co-owner) is not to sell till his co- 
owner permits him. The Malikites are of the opinion that anything transferred 
for compensation is within the meaning of sale, and the underlying reason of 

no shuf^a in a gift seeking spiritual reward (thuwllb), according to Abe Hanifa 
and according to al-Shaii'l, for Abo yanlfa, it is because shufa is valid in sales 
only, and for al-ShJfi'i because a reward-seeking gift is void in his opinion. 
There is no dispute about it in Malik's view or that of his disciples, that is 

The jurists agreed that in the case of a sale *itll an option, where the option 

They disagreed when the option is (stipulated) for the buyer. Al-Sh5fi<T and 
the KQfls said that shuf'-a is valid as he has severed the land from his 

is not liable. This is the opinion of a group among the disciples^of Malik. They 
disagreed about shuf^a in the case of mustlqah^ where it is the exchange of land 
for land. There are three narrations from Malik about ic permissioa. 
proHbition, and the third is that it is not v*lid when it invdvcs co-shgrers ani 
vaUd when strangers are involved. 
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35.1.4. Element 4: Acquisition ihrou(;h Pre-emption 
The discussion under this element relates to the amount with which the 
pre-cmptor acquires the property, how much he acquires, and when. They 
agreed' that in the case of sale he acquires with the sale price if it is immediate. 
They disagreed when the sale is for a delayed period, whether the pre-emptor 
acquires it for the price in the same delayed period, or with the sale price on 
immediate payment, or whether he has an option. Malik said that he acquires 
it on the basis of the price of a delayed sale if he is well-tn-do or he comes 
up -with a rich guarantor. Al-Shjfi'l said that ;he pre-emptor has an option, if 
he likes he can go through with it immediate^ or he can dday it ta'the end 
of the period. This is like the opinion. of the Kflfls. Al-Thawn held that ho 
cannot acquire it except by immediate payment, as it has entered the liability 
of the other person. He said that there are among us some who sty that it 
should stay in the possession of the seller and when the period is over the pre- 
emptor can acquire it. 

other than sale, held that he (the pre-emptor) exercises the right of pre- 

be easily estimated, as in the case of something given away in khuf. If he pays 
with a thing the value of which can be determined, but it is not Jmitrs or 
iSrhatns or on the whole anything that can be measured or weighed, then he 
acquires it with the value of the thing given in exchange for the share. If the 
value of the thing is determined by law, he acquires the share with that value, 
as in the case of ma^iiia for which he is Uable or munaqqala, (both injuries), 
he acquires with the diya (reparation) fixed for them. 

the pre-emptor is one or more than one, and the buyer is also one or more. 

that the pre-cmptor has either to take the entire property or leave it. When 
the buyer is one and the pre^mptois are rnore than one, they disagreed about 
it on two points. First, ab<stt Ac mtjde of partit&niag the pns-empted 
property between them and second, when the bases of their ownership arc 
different, are some to be cxduacd by the others in the pf«-emptioft? For 
example, it some of them are co-ownew in pwjerty that thty have inhaited, 
on equal or the same basis (like two siwcis sharing thslr assigned portion), 
while the others did not inherit oii the l»»s of a fixed Share, having a single 

35.1.4.1. Issue 1: Mode of distribution of pr^erty (^mong pre-craptors) 
Malik, al-Shafi%, and the majority of the jurists of Medina were of the opinion 
that the property is to be divided among them according to the proportion of 



their shares (in tlie disputed partition). Thus, one whose share in the portion 
of the wealth is a third acquires a third of the portion with a third of the price, 
and one whose share is a fourth acquires a fourth. The Kofts said that it is to 
be divided per head in equal shares, irrespective of whether there is one among- 
them who has the largest share and one who has the smallest. 

iix accordance with the prevailing ownership. It is, therefore, necessary that it 
be distributed in accordance with the . original property, the origin being rents 
in joiatly rented things and profit in sharikat al-amanl. In addition, Auf-a is 
intended to eliminate harm, and the harm is suffered by each in unequal 
measures and it affects each in accordance with his share. Thus, it is necessary 
that their entitlement to the extent of repelling it be in proportion to this ratio. 
The argument of the tianafites is that the validity of the shuft arises by 
ownership itself and the possessors of different shares derive this right equally 
by mere ownership. Perhaps, they held it similar to co-owners in a slave iit 
unequal shares. If one of them sets his share free, he bears equally the share 
of those who did not free him. 
35.1.4.2. Issue 2: Rcsiduarics 

The jurists differed about the effect of co-ownership where some are 
residuaries while others have a (fixed) share. Milik said the possessors of a 
prescribed fixed share ifar^ have a prior right to shufa when one of them sells 

shufa in case of sale by one of those with fixed shares, but the sharers have 
the right of skuf-a in sale by the residuaries. For example, if a person dies 
leaving behind real estate inherited by two daughters and two sons of his (the 
deceased) uncle. If one of the daughters sells her share, the other daughter, 
according to Malik, is the one who exercises the right of pre-emption for the 
property her sister is selling and not the sons of the uncle. If a son of the uncle 
sells his share the daughters and the other son (of the uncle) e»tcise the right. 
TSfe is also the appm. of Ibn jJ-Cgsim. Tie KWs said liiat the Sharers do 
not participate with the residuaries nor ihe residuaries >fith the sharers, but 
the sharers exercise the right of pre-emption within themselves only. This was 
also the opinion of Ashhab. Al-Shafi't said in one of his opinions that the 
sharers participate with the residuaries and the residuaries with the sharers, 
which is the opinion preferred by al-Muzani; it was also the opinion of al- 
MughTra from among the disciples of Malik. 

The basis of al-Shafi'^i's opinion is the generality of the decision of the 
Prophet about the right of shuf-a among co-owners where he did not 
distinguish the sharers from the residuaries. TlMse who distinguished the 
sharers from the residuaries were of the view that the co-ownership arose fron^ 
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tie sharers and the residuarics, and they 
g ftpm different ekiscs with different 
partnerships based on differences in capital, wliich is, the sharing of wealth on 
the basis of capital. Those who allowed the participation of the sharers in the 
s/fw/a of the residuaries, but did not allow the participation of the residuaries 
in the case of the sharers, decided on the basis of istihsm as a breach from 
analogy. The reasoning through istilisdn is that the sharers have a priority over 

right against one of them and not the other, then, Ibn al-Qasim is of the 
opinion that he acquires the whole or relinquishes (his right). Abu I;Ianlfa, his 
fiSljples, and al-Shafi'l said that he may exercise the right against any of them 
pleases. This was also the opinion of Ashhab. If, however, a person buys 
from two individuals and the pre-emptor desires to exercise the right with 
respect to one of them and not the other, Abo ^anifa prohibits it, while al- 
and some of them decide to exercise the right while the rest surrender it, then, 
the majority are of the opinion that the buyer should ask the co-owner to 

er permits this, 

thus, he does not have the right to divide the shufa with respect to the buyer 
if he does not agree to such division. A§bagh, one of the disciples of Malik, 
said that if some of them surtender their right out of concern for the buyer, 
the pre-emptor can only exercise his right to the extent of his share. 

There is no disagreement iti Mllik's school that when some of the pr€>^ 
emptors are &bseet and ^isc are preser^t and those preseiit wish to etdase 
the right to At KtenJ- of their shares, they cannot do so. "Sbef have to take 
the whole or relinquish; when those absent return they have the right to 
exercise their right Or Snmmder il. They agreed that a conditiBn for 
acquisition through pre-emption is the esistSKje of eo-osmetship priof to the 
s-ili- They disagreed whether it was a t:unditian that the co-ownership should 
exist during the sale and should be established before the sale. 
3S.1.4.3. Issue 3: When the seller is not a co-owner at the time of the sale 

r. Ashhab relates diat the opinion of Malik differs in this. He said 
le has the right to acquire through j4u/a, and said another time that 
It. Ashhab preferred the opinion that he has no right, which is also 
n of al'-Shstt and' the Kofli on the basis of as th* object -of 
m k the eliminaflou of harm resulting from co-ownership iiid this 
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decides to exercise it soon. He is of the opinion that a right acquired by him 
cannot be negated by the sale of his share by him. 
35.1.4.4. Issue 4: Co-ownership prior to sale 

This takes the form that a person becomes entitled to a share in a land out of 
which another share is being sold, but before the actual time of the 
^t^ttcmenti does he Ikivc the right to acquire it tlaofugh pre-anptioai? A grs«|» 
said that he has this right as it accrues to him tfirongh the precedcace af tb 

share or not. Another group said that he has no right of pre-emptbn as the 
right of co-ownership will be established on (he day of delivery. They s^, 
"Do you not sec that he does not collect the produce from the buyer", Malik 
said that if a long time passes there is no skuf-a, but if such time has not 
passed then the right exists. This is based on isti^sSn. 

With respect to (the time) when he exo-cises it in order that |is:r^|ht may 
s«.tet» tht^ are two cases of persons b«virig.the.ri^t of ,prc-eaiiptittn,t one of 
Aem sftjseftt and the other present. Thft |«tifit& are in agreeaneatj about the 
person absent, that his right subsists as long he is not aware of the sale by his 
co-sharer. They disagreed when he is absent, but aware of the sale. Some said 

is Malik's opinion. His proof is what is related from the Prophet (God's peace 
and blessings be upon him) in the tradition of Jabir, that he said, 'The 

"(he) has a strong^ right in his sku/aXhkh is to' be delayed if he is absent"! 
Further, the person absent is restrained- from acqu^tioii throufli shu/s and 
his excuse is justified. The basis for the (argument of the) orfier group is 
his silence after awareness of the sale is GiiECumstantial pr(M>f of hk CTnsentto 
die reUnquishment of his right. 

The jurists disagreed about the time of Tj^dity frf i^fi in, the case <tf sae 
^tesent AI-Shafi'^T and Abu EianTfa said tfiat it js vafi(J inm3etot3y, ^ h& 
tesws and is able to make the demands W he jbi&ws and is ^le to make tha 

annulled even if it is delayed. The right is not immediate according to M3lfk, 

the buys- adds to the building or makes substantial changes while he is 
present, knowing and silent. On another occasion, he limited this time-period 
to one year, which is the bettef-kftown opinion, but it is said that he allowed 
it for more than a year. It is sometimes related from Hm that the right of 
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jfa/a remains valid up to five jcars. Al-Shlfi<i argued on' the basis of what is 
related from the Prophet (God's peace and blessings be upon him), "Shu/a is 

argue that silence does not annul, the right of a Muslim, unless his behaviour 
indicates its relinquishment. This, it appeals, i& similar t«- the principles of al- 
Shafi'i for, according to him, no express staieroent can be attributed to one 
who is silent even when the accompanying ciicumstancea indicate Us consent. 
I believe, however, that in this case he relied onithe traditions. 

This, then, is the discussion about the elements of shu/a and its validating 
conditions; what now remains is the discussion of the ahkdm. 
3S.2. Part 2: The Discussion of the Alfkam of 

These ahkam are numerous, but we shall discuss only those in which the 
disagreement of the jurists of the provinces became well known. Among these 
is their disagreement over the inheritance of the right of pre-empdon. The 
Knfis maintained that it cannot be inherited, just as it cannot be sold. Malik, 
al-ShJfi'l, and the jurists of Hijaz held that it is inheritable on the analogy of 

issues has preceded in the discussion of the reason for the return (of the mabfii 

They also disagreed about the contractual obligation"* with respect to the 
prc-emptor; does it lie on the buyer or the seller? Malik and al-Shafi'l said 
that it is on the buyer, while Ibn Abi Layla said it is on the seller. The reliance 
of Malik is on the argument that the right of pre-emption for the co-owner 
arose after the acquisition of ownership by the buyer, and after such 
acquisition became effective. Therefore, it is necessary that the contractual 
obligation should he on him (the buyer). The reliance of the other party is on 
the fact that the right of pre-emption arose ©ut nf the safe icself and the 
iuipKsilSiiiJ of ifa/s on the sde amomts to its tevoeaflon, and its eonduaion 
in ^mjx of the^ possessor of the: tig bt el sfmfiw. 

They agreed that iqala (negotiated rescission) does not annul the right of 
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THE BOOK OF Q/SAIA 
(DIVISION; PARTITION) 



The source for this law are the words of the Exalted, "And when kinsfolk and 

them therefrom and speak kindly unto them",'" and "Whether^ be little or 
much — a legal share". (Its source is) also the words of the Messenger of 
Allah (God's peace and blessings be upon him), "Any house that was 
partitioned in the days of jahiliyya is to be retained on that division and any 
house established after Islam that has not been partitioned will be partitioned 
according to- Ishm" 

The discussion in this book is about the qSnm^ the maqsum ^alayk, and about 
^ima. The discussion of ^isma is undertaken in several chapters. The first 

the subject-matter of each of its kinds, that is, things amenable to partition 
and those rfiat are not; the method of 0sma in them, and their conditions, I 
mean, of the things amenable to fisma. The third is about the identification of 



36.1. Chapter 1: The Kinds of Qisma 

The discussion of qisma is first divided into two parts: division of inherited 

wealth, and the benefits of such wealth. 

36.1.1. Parti: Division of Inherited Wealth 

The division of property that is neither weighed nor measured is classified, on 

equgBzation of (shares); division by cons^t after valuation and equalization; 
«Hd division by consent without valuation and equalizatiou. With respect to 
Ikosc that are measured and weaghed, their division h by measure and weight. 
Pn^ierty, on the other hand, is divisible into three types. First is that which 
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(property) and is divided into two kinds: that which is not measured or 
weighed, and consists of animals and some , types of goods; and that whtch 
measured and weighed. Thus, in this chapter there are three sections; first, 
about landed property; second, about notMneasnraMe goods; and third about 

36.1.1.1. SiamT: JJmiti ftsptf/ 

into) lots on the basis of yahie. The jurists are all in general agreement over 
this, though they differed about the subject-matter and the conditions. 
Partition can either be of one property alone or of many. There is no 
disagreement about its division, and when there is one property it can be 

of each section due to partition. The sharers are to be forced to accept this^ 
When the property can ba divided only into sections basing no utiUly, MSfflt 
and his disciples diflfer. MaKk said that it is (stiB) to be divided among them 
whtai the sharers demand it, even if the portion allotted to eidl has no utility, 
Bke (land coverihg) the area of the human foot. This opinion was upheld only 
by Ibn Kinana, from among his disciples, and it is also the opinion of Aba 
HanTfa and al-Shifi'l. Their reliance in this is upon the words of the Exalted, 
"Whether it be little or much— a legal share".'" 

Ibn al-Qasim said that it is not to be divided unless each one of them gets 
as a share that from which he can- benefit, without incurring any harm in its 
utilization as a resuU of the partition. He did not, however, lake into account 
the eltect on its price. Ibn al-Majishun said that it is to be divided if each one 

category as that which could be derived through co-ownership, and it may 
even be less. Mutarrif, out of the disciples of Malik, said that unless each one 

(f shares of some of them can be utilized wWlS those of the others cannot, 
il is to be divided and they are to be forced to accept it whether the demand 
IS made by the owner of the larger or the smaller share. It is said, however, 

share and not if it is made by the owner of the larger share. The opposite is 
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the opinion of Ashhab. Ibn al-Qasim said that it is not to be divided, which 
is also the opinion of al-Shafi%. The reliance of those who prohibited this is 

harm (is to be borne) and none is (allowed) to harm". The reliance of those 
who upheld partitioning is on the words of the Exalted, "Whether it be little 
or much— a legal share".'^' Among the proofs for those who do not uphold 
division is the tradition of Jabir from his father, "There is tti be no m'-fya 
(dismemberment) Of Ihc heirs, (divide) only that which bears partitioning". 
ftVo"' is disunion, wMch means here th»t ttee is to be no psrtitlcin. 

If the properties are more than one, then, they can either be homogeneous 
or be different. When they are homogeneous, the jurists of the different 
regions differ about them. Malik said that if they are homogeneous, they are 
to be divided by valuation, equaUzation, and by drawing lots, Abn Ham& and 

owners in the partition. The reliance of the other party is on the fact that each 
(pre-emption). 

The disciples of Malik differ, into three opinions, when differing properties 
have similar market values, even when they are in different locations. If the 

distribution by lots. A condition for the partition of fruit-bearing orchards 'is 
that they are not to be partitioned, by agreement in the school, when the fruit 
has begun to ripen, as this would amount to the sale of food for food on the 
trees, which is muzsbana. There is disagreement in the Malik's school about 
their partition before the ripening of fruit. Ibii al-Qisim does not permit this 

the sale of food for food with an excess. It is thought for this reason that Malik 
did not allow the sale, delayed or immediate, of food that had trot ripened with 
food. If it is after pollination, it is not permitted, according to him, except on 
the eonditioh that me of them stipulates for the other that whatever fruit is 
obtained through his share is also to be divided and they are to be partners in 
that which does not come out of his share. The HUa, according to him, in this 

not permitted before it. It is as if one of them has purchased the share of his 
co-owner from all the fruit that is reaped by him through partition with his 
share in the fruit reaped by his co-owner, when he had stipulated (the 
inclusion) fruit. 



The method of partition by lots is that the inheritance be divided, verified, 

shares are reduced to wholes, then, each location and each kind of plantation 
itould be valued, and thereafter adjusted on the basis of the smallest share 
with respect to value. It is possible that a section in one location is equal to 
three in another on the basis of the value of the land and the location. Once 
they are divided and adjusted in this way, the names of the co-oviners be 
written on slips along with the different sections. The person whose name 

into the various sides, and the person whose name is found in a section takes 
it. If his share exceeds this, it is done again for him till his entitlement is 

This is the jpoirftitai on drairiog lots in inherittd property. The itoists 
introduced the drawing of lots in. partition for the satisfaction of the persons 
participating in the partition, and it is present in the shat^ in different contexts. 
Among them are the words of the Exalted, "And then [he] drew lots and was 
of those rejected",™ and "Thou wast not present with them when they threw 
their pens (to know) which of them should be the guardian of Mary"."" 
Related to this is also the established tradinon in which it is reported "that a 

(God's peace and blessings; be upon him), drew lots among them, thus freeing 
A thfad of th« ^avea", Djvi^n ^ough agreement, irrespective of whether it 
is afta- vaiustion tod adjastatetit or without it, is permittod in similar and 
differing properties as it is a kind of sale, but whatever is prohibited in sale is 
prohibited here. 

36.1.1.2. Section 2: Dhikim of Goods 

them' due to Se famJ (corruption) involved. They differed, however, when the 
co-owners covet one particular thing and are not willing to utilize it jointly, 
with one of them proposing to sell it out. Malik and his disciples said that he 

of the value assigned to it he may do so. The ?ahirites said that he is not to 
be compelled, as the principles require that none is to be dispossessed of his 
property except on the basis of an evidence from the Qur'sn, smna, or fjm^. 
Mslik's argoment is that with bo compulsion the aBret party may be harmed. 
This fe based on gfyim ^ is mmifl (ti« k, reteed masbis mitrsiti), wl**, 
as we have said on tnore than one occasion, none besides Malik, from atnong 
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When the goods have more than one species, the jurists agree about their 
division through consent. They disagree about dividing the variety of goods 
through adjustment and drawing lots. M^lik and his disciples permitted it in 
a single category, but 'Abd al-'AzIz ibn Abl Salama and Ibn al-Majishan 
disallowed it. Mslik's disciples, however, differed about the distinction of the 

it is not permitted. Ashhab held it to be that in which a part cannot be taken 
as (delayed) payment for another part. Ibn al-Qasim's opinion wavered. On 

a part can be u^ed to pay fipr another part, considering division less involved 

salam is disalfcweili It is aid, though, that he considered division as less 
involved than salam in such a case (with respect to permissibility). His 

more serious than salam (advance payment) may be interpreted on the basis of 
his second^ principle. Ibn HabTb, on the other hand, held that similar goods 
like silk and silk fabrics, cotton and cotton fabrics may be combined as one 
category for the purpose of division. Ashhab permitted the combination of two 
kinds for division for dramng lots with the consent (of the partiesj. This is 
weak, however, as the involved fharar is not acceptable (e**ji) on ibs basis of 



36.1.1.3. Section 3: Rules Penaining to Things Measured and Weighed 
Drawing of lots is not permitted, by agreement, for dividing things measured 
and weighed, except what is related from al-Lakhmi. Things measured can be 
one heap, two, or more. If they are of the same kind, their division can take 
place through equal measure or weight when one of the co-owners demands 

BCrmitted. This is permitted with an accepted measure or even with a different 
measure, but it is not permitted through estimate, without a measure or 
weight. If the division is through examination, it is said that this is not allowed 
in things measured, but is permitted in those weighed. The disagreement here 
is tie same as that related to sale through examination. 

If the division is not in heaps of one kind, but there are two (kinds), then, 
if these' arc things in which excess UtflM is not allowed, they cannot be 
divided by way of combining; (they can only be divided) through a determined 
measure for those measnredj and a determined weight for. those weighed. If 



THE DISTINGUISHED JURIST'S PRIMER 



they are divided by way of an undetermined measure it will not be known how 
much has been received of one quantity when they vary (in value) with respect 
to a determined measure. AU this is according to the opinion of Mslik, as the 
prmciple underlying it is that excess is prohibited in similar things when their 
utility is similar, as in wheat and barley. 

In case the commodities are those in which excess is allowed, their division 
k pennitlied by waf of ^justment, through combining, even when they are 
two dffia-ent kinds, *itii tiie eastwoe of appawnt eitccss that is customary 
throt^ the use of determ&^e^ me^are or wei^t Stidi permission in the 
school is granted in the case where there is coaseat. The obligation arising 
from the hukM is that each heap is to fee divided separately. When each pde 
is divi(3ed separately, the di^^isn is allowed with a determined or an 

,i6,1.2. Part 2: Division of DenefiLs 

Qasim, through the drawing of lots, and the person who refuses to accept it 
is not to be compelled. This is in view of the fact that division of benefits is 
not to be undertaken through drawing lots, AbQ Hanlfa and his disciples were 
of the opinion that the parties are to be compelled in the division of benefits. 
TJte drason o€ ben^ts, according to all (jurists), is through the joint slisirmf 
of the usuftuct, which takes place over time or by (the use of) things; The 
division of benelits over time takes place when each person has the chance to 
use the thing for an equal duration. In its division through the utilization of 
things, the "S allocated to both and is used for a fixed duration, the 
still being retained in joint ownership. 

In (Malik's) school there is disagreement about division of benefits over 

things as compared to others for purposes of yield or utilizatsMi, like tiie 
service «f a slaw i» the ridinf of an aninwl or the CuttivMon of land. The 
iisajp-eemcnt was also inftMnced by thtags movable and immovable. It is hot 
permitted in those which are movable, according to Mslik and his discipte, 
for a lengthy duration, but is allowed for short durations; and this is for 

pennitted for long durations and distant periods, for yield and utilization^ 
They differed about the short duration. It is said that it is for a day or so, and 

With respect to (personal) service, it is said that this is permitted for a period 
of five daysi and; it is said for a month or a little mare than that 
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recourse to half the value of whatever is left in his possession. If the claim is 
very small, he has recourse to half its value. Muljammad said that if a claim 
has been made on- what is in the possession of one of them, division is annulled 

not fair,^^ was the cLc in°the opinion of Ibn al-M3jishun in defects. " ^ 
When a claim is made on wealth, Lite the claim of a debt on the estate 
(inheritance) after division, or the claim of a bequest (ivafiyya)^ or the claim 
of M heir, Mslik's disciples differ. If a debt is claimed, it is said in the well- 
known -View of the school, which was held by Ihn al-Qisim, that the division 

whether their shares are still in their possession, or destroyed by a natural 
calamity. It is said that the division is cancelled with respect to the shares that 

is left in their possession after payment of the debt. It is also said that the 
division fe cancelled, as it saast bet as i "ght "f AllJh, on the basis at the 
WOT* af the Eicalted, "[A]fter any legacy he may have bequeathed, c* d(*t 
(may have been paid)".'^^ Again, it is said that the division is cancelled, except 
with respect to one who has been paid a debt that he (the deceased) had 
intended to pay. This is the hukm for the claim upon the heirs by the legatee 
{mufa laku). 

The division is not cancelled because of the claim of the heir on the co- 

them, and he takes his share from each, if it is something that is measured or 
weighed; if it is an animal Cfr goods, the division is set aside. Does each one 
of them compensate that which perishes in his possession, without any feult 
of his? It is said that he does and it is also said itot he is not liable. 
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that is, before he becomes insolvent. The disagreement refers to the question 
whether an insolvent is interdicted. Any person who is qualified to be a pledgor 
is also qualified to be a pledgee (piunahin). 

37.1.2. Element 2: The Pledge (RuAn) 

The Shafi'ites said that it is valid with three conditions. First, that it should 
be an ^ayn (corporeal present property) and it is not permitted to pledge a 
dayn (claim for a debt). Second, that the pledgor should not prevent the 
pledgee from having access to it, as in the case of the wajM/ (written copy of 
the Qur'an). M3lil< permits the pledge of the muihaf with the condition that 
the pledgee does not use it. The disagreement is based on the saleability of 
the marhm. Third, that the pledge should be capable of being sold after the 
termination of the period (of the pledge). It is permitted, according to Mjlik, 
to pledge thiiigs whose sale is not permitted at the time of the pledge, like 

him, for discharging a debt before they have begun to ripen even if the period 
of the pledge has expired. Twtj opiiuons arc rrarratfid from al-Shafi^ about 
ftuit that has not bemm to ripen. These, fa his vitw, are to be sold at the time 
of tile teltaiflalioii of the p^od with the coitdition trf immediate picking. Aba 
Uimid said that .the preferred opinion is about its permissibility. 

The pledging of things not physically specified is permitted according ta 
Mitt, as in the case of .stamped dmrs and dirhams. It is also not a ;«ondiioa 
m raim that the propertj' should be owned by the pledgor, either acedldiagto 
Malik or according to al-Shafi<I; in fact, it is permitted by them that it be » 
borrowed thing. They agreed that among its conditions is the 
acknowledgement by the pledgor of the possession of the pledgee over it. They 
disagreed when the possession of the pledgee is the result of gha^b (usurpation) 
and the pledgor later ratifies it as a pledge. Malik said that it is permitted to 

person from whom the property is usurped may declare the thing usurped to 

(the pledgor) repossessei i/ta 
(property not owned by aivn..; ; , .lalik 
and al-Shafi% permitting it. The reas t can 

be owned. 

37.1.3. Klcmcnt3: I hc Consider - 

The principle in Mahk's school is that it is permitted to accept collateral in 
return for all those things that can serve as a price (limman) in all kinds of 
sales, except (when the exchange would amount to) farf or the advance 
payment of suJam that is related to liability. This is so, as a condition of J*^^ 
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!■ is (immediate) mutual possession; it is, therefore, not permitted in the contract 

I of >■<>*«• SimilatJy, the; advance: jajment of sabm^ though according to Malik 

I ii differs from {wf in the regard. Some of the ?ahBites said that acc^tinf a 

! pledge IS not permitted, e!ccept,in the spedflc case of salam, that is, as a 

1 security for the object of salm. They upheld this due to the verse of rahn, 

\ Tccording to them. It was as if they considered this to be a condition for the 
I validity of rahn as the verse of rakn begins with the words, ''O ye who believe!! 
^ Wheti ye contract a debt for a fixed term, record it in writing'V^ and this is 

. fpledge in hand (shall sufficer'.'" 

Thus, in Malik's view, it is permitted to accept a pledge in the case of 
silam, loan, usurpation, compensation for destroyed property, damages in torts 
against property, and in (damages for) intentional injuries in which there is no 
retaliation (qawmT), like the (injuries called) mo'muma and j/fifii. Regarding 
intentional murder and bodily injuries for which retaliation is prescribed, two 
ap^»eBS teve been derived for the mxepWKe of a pfcdge in place of diya 
(compoation, itparaticia) when the waft (one who possesses the right of 
retaliation) has forgiven (the offender). The first is that It is permitted, which 

offender refuses to pay the diya. 

It is also permitted to accept a pledge in the case of manslaughter {qatl al- 
khatit') from a member of the the ^aqtla after a year. Ir is oerniitted in '■ariya 

tliose with no liabihty. It is permitted in : r the completion 

I is not permitted in Wai or in qUaf (probably, as bail for release) or in kitabu, 
and, on the whole, in those things vrherc surety ihfila) is not permitted. 

The Shafi'itcs said that 1hax are three condiiions for the thing for which a 
pledge may be made. First, that it dtould be a loiBl a pledge is not 

allowed for an "Wjai. Second, that it should have accrued, and it is not 
permhted before accrual, like demanding a pledge for a loan requested;"' this 
is pamitted by Malik. Third, that its bceoiBing binding {/iiflW) should not 
be something likely to happen, and it should not be binding like the «fa In 
toiu. This view is closet to that of MHik. 
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37.2. Chapter 2: The Disc 

conditions of rahn expi 



due to^'the words of the Exalted, "ThTn a pledge in hand (shall suffice)". i^" 

validity. The purpose of the distinction is that those who say it is a condition 
of validity, maintain that until possession is delivered, rahn is not binding for 
the rahin (pledgor), Tho^ w^u? i«ai»tda ibst it is caaaditioit of compIetiMi 
consider it binding through die cosiract itself and compel the pledgor for the 

extent that the pledgor has become insolvent, has fallen ill, or has died. 
Malik held that it is a condition of ' T mih, Al-Shsfi% 

the other binding contraSs. The reliance of the'^others is on the words of the 
Exalted, "Then a pledge in hand (shall suffice)".'^' Some of the Zahirites said 
tfe^ t^n is not altowed, [in. this case) in the absence of a aribe, beeause of the 
mrds of the Exalted, "[A]nd cannot find a scribe, then a pledge in hand shall 
StrfSee".^^^ The Zahirites do not permit the depositing of a collatcrd 'With a 
t^tworthy (third party). 

p^ession of the pledgee. When it reverts to the pcffisessiorr of the pledgor^ 
mih the consent of the pledgee, by way of ^artya or md^a (deposit) or some 
other way, it is no longer remains binding. Al-Shsfi'i said that continued 
possession is not a condition of validity. Malik generalized the condition on 
the basis of the apparen: tiie words of the Exalted, "a 

and concluded, and it is not altered by loaning or by any other means of 
disposal, as is the case in sale. It would have been appropriate, however, for 
chose who stapute pc^e^^ for the validity of the contract to lay down 
continuity as a (^adttiofl» fliKt feir those who do not stipulate it as a condition 
of ^faUdlty not impo^ ciMitaiwiily <as a conditioai 
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They agreed upon its permissibility during a journey, but disagreed about 
it when tlie parties arc resident. The majority permitted this, but the Zahirites 
and Mujihid said that it is not permitted in residence, because of the apparent 

a scribe . . . The majority sought support from what has been laid down 
that "the Prophet (God's peace and blessings be upon him) made a pledge 
when he was not traveiUng", The derivation of the prohibition of rahn in a 
settlement from the verse is baseil on the indirect indication of the text (ilalll 
al-kkit^b). 

The prohibited condition, proscribed by the text, is th-6 stiptjlatioix that fee 
(the pledgor) should rcdeean the min at the end of the period, otherwise the 
(X)llateral is his (the pledgee's). They agreed that this GDtidition makes 
rescission obligatory it is the meaning of the words of the Prophet (God*s 
peace and blessings be upon him), "Do not forfeit the pledge". 



37.3. Chapters: The Discussion of the ^fi&am 

This chapter is divided into the identification of the rights and liabilities of 
the pledgor, the rights and liabilities of the pledgee, and the identification of 
the (lukm in case of their disputes, which relate either to the contract itself or 
to contingencies affecting the pledge. From among these, we shall discuss the 

The right of the pledgee in the rahn is to keep it in his possession till the 
pledgor pays what is due from him. If he does not redeem it by the end of 
the period, the pledgee has the right, if the pledgor has not given him the 
right to sdl 4, to file a claim with the sulm, who vfill »ejl i and give the 
pledgee his due. 'iTlis is also the case when the pledgor is missing. It is also 
permissible for the pledgor to appoint the pledgee as his agent for the sale of 
the pledge on the termination of the period. Malik, however, disapproved of 
it and preferred that die case be referred to the sulm, always. 

The rahn is hnked with its consideration (the marhsn fth) as a whole and in 
parts. This means that if the pledge has been made in consideration of a 
number of things, and the pledgor has repaid some, the pledge shall remain 

that, on the contrary, the pledge remains with the pledgee in proportion to the 
remaining dues. The argument of the majority is that the collateral is tied up 
in Its entirety due to a right, and it follows that it should be restrained due to 
each part, the basis being the seisin of the estate with respect to the heirs till 
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they pay the debt owed by the deceased. The argument of the other party is 
that all of It IS tied up for the enure payment, it is, therefore, necessary that 
parts of it be tied up for parts of that, the basis bem 

revenue, and like offspring. They disagreed whether these arc included in the 
collateral. A group maintained that separable mesne profits are not to be 
included as part of the pledge, that is, such profits as accrue in the poss^sitiii 
of the pledgee. Among those who held this opinion is al-ShSfi%. Others 
maintained that the entire increase is included in the rahn. Those who held 
this opinion are Aba Hamfa and al-.Thawri. Malik drew a distinction and said 
'that whatever separable increase is of the same nature and form is included in 
theraAn, like the child of a slave-girl; but that which does not have the same 
nature or form is not included, irrespeclive of whether it is produced by it, 
like the fruit of a tree, or is not produced by it, like the rent of a house or the 
earning of a slave. 

The reliance of those who were of the view that the mesne profits of a mhn 
and its revenue are for the pledgor (rahm) are the words of the Prophet (God's 
peace and blessings be upon him), "The rahn is to be mUked and ridden". 
They said that this cannot be interpreted to give a right to the rahin to ride 
it and milk itj as this^ would iHean.it is ttot delivered, which is contrary to the 
existenee of t|e fais in -wliidi d^ivaj is a condition. On the other hand, it 
cannot be irtteijMxted Jo mean flat the pledgee may milk it and ride it. Thus, 
the only remaining meaning is that the wages for riding it (and for its other 
produce) arc for its owner and the Hability of its maintenance is upon him. 
They also argued on the basis of the general meaning of the words of the 
Prophet (God's peace and blessings be upon him), "Those who pledged it, for 
them is its revenue and upon them its liability". They also added that it is an 
additional development over that which he agreed to pledge, and it should 
belong to the pledgee only with an additional stipulation. 

Aba yanifa's reliance is on the fact that the /arts' (offshoots) are dependent 
upon the ma' and must, therefore, follow the ljukm of the asl. It is for this 
reason that the hukm of the child of a slave-girl is dependent upon the huhn 
of the mother in the contracts of taSlr and kitaba. Malik argued that the child 
of a slave-girl has the l^ukm of the mother in sale, that is, it is dependent upon 
her, but he distinguished between a child and fruit on the basis of a sunm- 
Thus, fruit does not depend upon the sale of its ml {the tree) except with a 

The majority maintain that the pledgee has no right to benefit in any way 
from the pledged property. A group, however, said that if the pledge is an 
animal, the pledgee has the right to milk it or tide it to the estent that he 
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ftora the Prophet (God's peare and blessings be upon him), who said, "The 
rakn is to be milked and ridden". 

Within this topic is their disagreement about the perishing (of the pledge) 

is merely an amana (trust) in the hands of the pledgee and the pledgor is liable. 
The claim of the pledgee, along with his oath, that he was not negligent nor 
did he transgress is to be accepted. Among those who held this opinion are 
al-Shafi'i, Ahmad, Abu Thawr, and the majority of the traditionists. Another 
group said that the rahn is the habihty of the pledgee and anythmg befalhng 
it is upon him. Among those who held this opinion are Abu Hanlfa and the 
majority of the Kufls. Those who made the pledgee liable are divided into two 
opinions. Some of them said that the pledge is to be compensated by the lesser 
of Its value or the amount of debt. This was the opinion of Abu Hanlfa, 
Sufyan, mi a group. Others said that it is to be compensated by its valne, 
whether tete or more, and- tf thsrc is a sarpios over aad abo-»t % debt, the 
pledgor takes it front ih« piedtee. TKs is the opiition of 'Ah ibn Ate TaKb, 
'Ata' and Ishaq. One group made a distinction between visible things about 

apparentlv visible, lUce goods. They said that he is liable for that which is 
concealed from view, but a trustee for that which is visible. Those who held 
this opinion are Malik, al-Awzs'l and 'Uthman al-BattT, except that MaKk said 
that if witnesses testify to the perishing of things hidden without any 
negligence or wastage on his part, he is not liable. Al-Awza^i and ^Uthman al- 

Malik's opinion is followed by Ibn'al-Qa!im, while Ashhab follows the opinion 
of al-Awza'i and 'Uthmm al-BattT. 

The rehance of those who rendered it a non-compensatory trust is the 
tradition of Sa'ld An al-Musaynb from Abo Hurayra that the Prophet (God's 
pea^ aaid ijiessinfs be upon him) said, "Do not constrain the rahn, those who 
pledpiliti *te ten is Its revenue and upon them its liability". That is on him 

They said that the pledgor agreed to its bcmii a trust and. therefore, resembles 
the depositor, in their view. AI-MuzanT. jfi%, 
arguing for him said that Malik and ti the 

he so as a whole, while Aba Hanlfa maintained that whatever i surplus from 
the value of the pledge over the debt is a trust. 

The meaning of the words of the Prophet, "upon them is its liability", 
•ccwdmg to Malik and those who followed him, is its maintenance, and ihey 



said that the meaning of the words of the Prophet, «Tht»fc« is to be tUits 
and milked", is that the rent from riding is for the owiKt, wjjile its 
maintenance is upon him. Abu I^amfa and his disciples interpreted ^e wca^ 
of the Prophet (God's peace and blessings be upon him)» "for them its boo^ 
and on them its liability", to mean its yield is what is left as surpks over debt, 
while its liability is what is deficient. 

The relianee of those w^o mm that, the pledgee is liable far it is (on the 
arpuBent) th« kkm '19* to wikh m initiaUy related the right of satisfjins 
a claim, wMdi shoald be disdiar^ when it perishra; the basis being the 
perishing of the. sold commodity in the possession of the seller when he holds 
on to it till the price is paid. This is agreed upon by the majority, though 
according to Malik, it is like a rahn. Perhaps, rhey argued on the basis of what 
is related from the Prophet (God's peace and blessings be upon him) "that a 
man pledged a horse with another, but it perished in his possession. The 
Pi-ophet (God's peace and blessings be upon him) said, to the pledgee, 'Your 
right is extinguished' 

The distinction made by Malik between what is visible and what is not is 
based on tstihsSn. It means that suspicion arises in the case of what is not 
visible and not in the case of what is visible. They differed about the meaning 

saying that it resembles the ijfttoa used by Abu Hanrfa. They defined istihln 

M5lik's''view, however, is the combining of conflicting cviaencferfSa). If this 
is so, it is not a ruhng without evidence (iaA"/). 

The" majority maintain that the pledgor has no right to sell the pledge or 
give it away. If he sells it, the pledgee has the right to ratify (grant ijSzi) or 
rescind it. Malik said that if he lets it out on rent and claims that it is for the 
early satisfaction of his right, his claim is to be accepted with an oath. A group, 
however, said that its sale is permitted. When the pledge is a male slave or a 
slawf girl and the pledgor frees him or her^ then, according to Mslik, if the 
^leiSgor is well off the ntaaumis^ion is px/eptt&M 'vaQd ftnd he mtist an. 
carfy settlanent of the right of the pledgee, but If he is hard op manttmissioH 
is disallowed and the slave is to be sold to settle the right of the pledgee from 
the price. From al-ShJfi'l, there are three opinions: the rejection d 
manumission; its ratification; and the third is like the opinion of Malik. 

The jurists disagree about the disagreement of the pledgor and the pledgee 
over the exient of the claim met by the pledge. Malik said that the acceptable 
opinion is that of the pledgee as to the extent of the claim satisfied by ths 
pledge, unless the value of the pledge is not less than his claim; for whatever 
is surplus over the vahie of the pledge, the accepted optoion is that of the 
pledgor. Al-Shffi^, Aba Hanlfa, al-ThawtJ, and the majority of the jurists rf 



the provinces said that the accepted opinion is that of the pledgor. The 
argument of the majority is that the pledgor is the defendant [mudda^a ^alayh\ 

on the pledgor, due to the apparent meanini! of the well-known mma. The 
reliance of Malik, here, is on the argument that though the pledgee is a 

in view of the existence of the pledge which supports him. One of his 
principles is that the oath- is to he taken by the litigant whose claim appears 
to be stronger. This, however. Is not so for the majority, as the pledgor may 
have offered a collateral whose value is more than the corresponding claim. 

When the pledge perishes and they differ about its description, the accepted 
statement, according to Malik, is that of the pledgee as he is the defendant 
and is acknowledging part of what is claimed from him. This is based upon 
his principles, as the pledgee is also liable for what is concealed from view. 
According to the principles of al-ShJfi'i, the oath for the pledgee is 
inconceivable, unless the pledgor denies the very perishing of the pledge. For 
Aba Panifa, the accepted statement is that of the pledgee with respect to the 
value of the pledge, and he is in no need of i description, whereas for MiliV 
the oath is about the description and valuation on the basis of the description. 

When they differ about both things, 1 mean, about the description of the 
pledge and about the extent of the claim, the accepted statement is that of the 
pledgee about the description, and about the claiih it is whatever the deposed 
description of the pledge supports it to be. This is weak. Does the claim 
indicate the value of the pledge when they agree about the claim and differ 
about its value? There are tvro opinions about it in the school, the more 
appropriate is to demand a witness; if the (vatae of th^ debt is proved through 
the pledge, then the (valiie of the) pledge is to be proved through the debt- 

The cases under this topic are many, and what we have mentioned suffices 
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THE BOOK OF HAW (INTERDICTION) 



The discussion in this book is covered in three cfcaptere. The first cJiapeer is 
about the categories of persotis interdictcil. The second deals with the question 
as to when they are released from interdiction, when they are placed under it, 
and on what conditions tfeey are released, Cha|T£er three is about the 



J8.1. Clwpter 1 The Categories of Peisons Interdicted 

The jurists agreed unanimously about the obligation of interdiction in the case 
of orphans, who have not attained puberty (hulum), on account of the wordsi 
of the Exalted, "Prove orphans till they reach the marriageable age; then if ye 
find them of sound judgment, deliver unto them their fortune; and devour it 
not by squandering and in haste lest they grow up. Whoso (of the guardians) 
is rich, let him abstain generously (from taking of the ptoperty of orphans); 
and whoso is poor let him^take thereof in reason (for his guardianship). And 
wb«n ys deUyec up their fiWBne unto oirphans, hav« (die transaction) 
witnessed in thrir presence. AJWi sufEisth as » Redconffi"."* 

They disagreed about mature and sane persons with respect to interdiction, 
when they mdulge in the squandering of their wealth. Malik, al-Shafi'l, the 
jurists of Nfedina, and many of the jurists of Iraq upheld the permissibility of 

done when their prodigality is proved after they are asked to show cause, but 
have no defence. This is also the opinion of Ibn 'Abhas and Ibn al-Zubayr. 
Abo Ilanlfa and a group from Iraq maintained that interdiction cannot be 

These jurists are divided inio two opinions. Among them are those who said 
that interdiction is not permitted against them, in any circumstances, after 
they have attained puberty, even if they exhibit prodigality. Others held that 
if they persist in being prodigal from the age of minority, interdiction is to 
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continue, even when they have displayed discretion {ntshd) temporarily after 
puberty, but subsegnently isvert to their prodigal ways. They do not, 
Isiffew,, initiile imwdteion agrtisl them (once they have di^hyed oirtd on 
attaimn^ majority). Ab0 "Hantfa sets a Bmit for the reanoval ef (coQtitiued) 
intejdietion, even when prodigality is exhibited, as the age of twenty-five 

^ The argument of those who initiate the imposition of interdiction on majors, 
is that interdiction is obligatory in the case of minors due to prodigality, which ■ 
is usually found in their case; it is, therefore, necessary that hajr be imposed 

minor?. They said that it is for this reason that the existence of dfscretion, 
along with the attainmem of maiority, is stipulated for the removal of Imjr. 
Allah, the Exalted, says, "[T]hen if ye find them of sound judgment, deliver 

is prodigality. The reliance of the Hanafites is upon the tradition of Hibbin 
ibn Munqidh in which he says that "it was brought to the notice of the 
Messenger of .lllah (God's peace and blessings be upon him) by a person that 
he was cheated in sales. The Messenger of Allah (God's peace and blessings 
be upon him) decreed, in his case, the stipulation of an option for three days, 
but did not interdict him". Perhaps, they regarded minority to be the cause 
of the prohibition of undertalting transactions in wealth, on the evidence of its 
effectiveness in the discharge of religious obligations. 

Minority has been given importance as it is a state in which prodigality is 
a common feature, just as deficiency of reason is common in it. It is also for 
this reason that puberty has been fitted as a sign of (attaining mental maturity, 
makjag iJm petsas iul^ea to) the obligation of legal Ji»Wity (ai/f) and a sign 
if discrettoa Bofli are found in such a person, that is, reason aiul discretion, 

purposes of legal liabihty, similarly, exceptions of prodigality have not been 

interdiction. They said that the words of the Exalted, "Give not linto the 
foolish (what is in) your (keeping of their) vyealth, which Allah hath given you 

do not contain more than the requirement of keeping their hands away from 
their wealth, which does not necessitate the revocation and invalidation of their 
sales. 

foolish, the slave, the insolvent, the sick, and the wife. The discussion of each 
follows in the appropriate place. 
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38.2. Chapter 2: Removal of Interdiction, Time of Impositioii unci 
Conditions of Removal 

The discussion in this chapter takes place from two aspects: the time of release 
of minors from fyajr, and the time of release for the prodigal. We say; minors, 
on the whole, arc of two kinds: males and females. Each one of them either 
has a father or an executor (jpajO. or they may be muhmal (neglected), that is, 
, thcBe who have attained majority, but have neither a father nor an executor. 

They agreed about male minors having fathers that they do not move out 
of interdiction, until they have reached the age of legal liability and have 
attained discretion; though they disagreed as to the nature of discretion. This 

marriageable age; then if ye find them of sound judgment, deliver unto them 

They disagreed about the female. The majority maintained that her ^ukm 
is the same as that for the males, that is, (interdiction is lifted with) the 
commencement of menstruation and the attainment of discretion. IV^tik said, 
in the well-known opinion from him, that she stays under the guardianship of 
her father till such time that she marries and her marriage is consummated 
and discretion is found in her. The opinion of the majority is also related from 
him. The disciples of Malik have other opinions m this. They said that she is 

her marriage; some of them saiJ till two years have passed, and it is also said 
till seven years have passed. A-felik's argument is that discretion is not visible 
till after their first dealmgs with men. The opinions of his disciples, however, 
are weak and conflict with the text and analog>-. They did not stipulate 
discretion, in accordance with the text, nor do their views agree with analogy, 

If we uphold MaUk's opinion and not that of the majority that the 
consideration in the case of males having fethers is pub«-ty and the appearance 
of discretion, then Malik's opitiion diffei-^. One opinion is that when he (the 
*Aild) attdns puberty, but his foolishn^ cannot be distinguished from hife 
discretion, the child is to be treated as a safih till discretion becomes obvious^ 
This is his well-known opinion. It is also related from him that he is to be 

according to Malik's well-known opinion, except by the release from 
possesses discretion. This is so, without dispute, when he (the executor) has 
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been appointed by the 6ther, tot (it taltcs place) with the permission of the 
judge (qaif) along with that of the executor, when he has been appointed by 
someone other than the father, about which there is dispute. It is said about 
the executor appointed by the father that his word (alone) that the child is a 
mhfd is not acceptable till his discretion is made manifest, while it is also said 

the father: he is released from interdiction on the appearance of discretion even 
when the executor has not taken witnesses to the effect. The hukm of the 
person, in this case, whose state is undetermined is the same as that of the 
person with an undetermined state with respect to the father. 

Ibn al-CtJsim, however, holds an opinion that establishment of guardianship 
{misya) cannot be considered with the appearance of discretion, nor is it 

between the opinions is that those who accept guardianship say that all his acts 
are to be invaUdatcd, even if disaction had appeared, till such time that he is 

factor is mshi not the order of the judge {lidkm). 

In their disagreement over the nature of mshd (discretion), Milik is of the 
view that it is only (financial), that is, his ability to make profitable investment 
of wealth md to improve it, while al-Shafi^i stipulates along with this sound 
religious behaviour. The basis for their disagreement is their dispute whether 
the term msfid nsay sp^j ta the non-righteous, 

through a release, unless she advances in age without marriage, though this is 
disputed. It is also said that her position with respect to the executor is the 
same as that with the father, which is the opinion of Ibn al-MajishOn. Their 
disagreement about the appearance of her discretion was not so intense as in 
the case of the orphan* 

The well-known opinion ahoat the-ne^ected nrale is that his acts are vafid 
»lieu he reaches puberty, irrespective of his attaining majoritj' in a state of 
safah, which may have been continuous, declared, or undeclared. Ibn al-Qasim, 
on the other hand, considers each act in itself when it takes place. If it is based 

orphan, who neither has a father nor an executor, there are two opinions about 
her in the school. First, that her acts are vaHd when she begins to menstruate. 
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38.3. Chapter 3: Legality of Acts with Respect to Rejection and 
Ratification 

The discussion in this chapter relates to two things. First, whit kind of acts 
of the different categories of persons under interdiction are permitted? If they 
undertake those acts, what is their hukm with respect to rejection or 
ratification? Similarly, what is the ^likm of the acts of those neglected; namely, 
the children who attam puberty without haying a father or an executor! AU 
these individuals, as we have said, are either minors^ who have not attained 
puberi^, or are majors under continueiJ interdiction since tninority, or. are 
oajojs under reimposed interdiction. 

There is no dispute in the school that acts of charity like kita (gift), fodo^a 
(chtaity), 'ap>j/a (bestowal), and 'ifj (manumission) are not permitted to male 
«iaors, who have not attained pubertyj and to women who; have not begun to 
menstruate, even with the permission of the father or the executor. If 
something moves out of their hands without (a corresponding) compensation, 
it is suspended subject to the consideration of the guardian, if they have a 
guardian. If he finds it to be based on sound discretion, he ratifies it, otherwise 
he annuls it. If they do not have a guardian, a guardian is Co be appointed to 

guardian is appointed, the ratification and rejection depend upon the guardian. 

They dissgreed when Ms (the tninot'e) act fe so appjoprkte and saumi that 
it shonW he ratified hf ifce gmriiian, %at the final outeome is ctfjitwry i» the 
expectations of the market, or of the (expected) prolit in what he Sold, or of 
the discount in what he bought. Does the guardian have a right to cancel it? 
The well-known opinion is that he has the right to do so, while it is also said 

ennusted to him. They disagreed about that which he ruined and broke when 
it was entrusted to him. The oath he took and subsequently broke during his 

puberty and discretion. They disagreed about the oath he had sworn during his 

is not binding upon him. Ibn Kinana said that it is. He is not obliged to take 
an oath for a claim (he denies). They disagreed when He had only one wimess, 

but it is related from MaUk and al-Layth that he does. The position of the 

has not turned into a spinster, in the opinion of those who attach weight to this. 

About the sajth, who is a major, the majority of the jurists, except ibn Abl 
Laytt and AbQ Ynsuf, maintain that a person interdicted, if he divorces his 
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wife or transacts khuf- with her, both his divorce and khtif- are void. Ibn Abl 

The majority said that it is not to be given effect. In the case of his bequest 

fidaqa, '^afiyya, Htq, and other acts recommended by religion are not binding 
on him, unless he emancipates his umm itl-walad (female slave bearing his 
child), for her liberation is binding on hist, All this is jnaintained in th« 
school. Do her (the umm al-wakd^'s) possessions go with her^ Them is 
disagreement in this. It is said that they do, and it is mi th» they do tiot; 
while a distmction is also made by somgj betmeR smaller aad bigger tfeiitgs. 
What he (the makjur) transacts for a counter-value is: ako subject to scrutiny 
by his guardian, if he has one; and ene is appointed fof him if h« does not. If 

rejection cannot be pursued; similarly, vphen be has destroyed the property 
bought. 

The acts of those under interdiction ami those neglected m divided, in 
Mllik's school, into fimr kinds' diose to be ctjmpletely rejected, eveo when 
dkcrttion »» displayed; the opposite of these, ihit is, all the atts me 
considered to be based upon discretion, though a degree of prodigality is 
involved; acts that are all considered to be based upon safak, unless discretion 

to be based'upon rasM dll safah is evident. 



prodigality is visible, is that of the saffh, when no guardianship has bi 

opinion. This is opposed by Ibn al-Qasim, who considers rushd itself and 
guardianship. This category includes the neglected virgin orphan, in Salintl 

the person who is assigned the Imkm of sufah is the male child after 
attainment of puberty, during the lifetime of his father, unless rmhii 
exhibited, and the virgin having a father, but not an executor, when sh< 
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The situation in which the hukm of rushd is assigned, till the appearance of 
safah, includes the virgin spinster, according to those who consider ta^nTs, and 
the married female whose marriage stands consummated and the fixed number 
of years after consummation having passed, according to those who consider 
such a period. It also covers the son with a father who has attained puberty, 

includes the virpn daughter after puberty, on the basis of. the narration that 
does not take into account consummation through marriage. 

This, in general, is all that is to be covered in this book, though the cases 
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THE HOOK OF TAfLT$ 
(INSOLVENCY; BANKRUPTCY) 



The discussion in this boolc, in so far as it relates to taflis (insolvency), iS about 
the of the mnjlis (insolvent). 

Me say: the term iflas, in the law, is apphed in two meanings. First, vkea 
it^ debts completely cover the assets of the debtor, and his wealth docSi not 

judge {hakim), as we observed, the juri?^ . ^ ^ the 

riglit to interdict him from disposing of !:. ^ , : and 

to imprison him, till he pays to them all his wealth in any proportion that they 
agree, or to those smmgthem who agree. This disagreement can be conceived 
in the case ot" one who ha<; wealth that mceB the clairaf of debts, but refuses 
t» satisfy his creditors. Does the judge sell tus property for Wm and distribute 

hands? The majority maintain that the judge is to sell his property for him 

he is well off, or he issues the verdict of insolvency against him, if his wealth 

This is Malik's opinion 'and al-ShafiVs, while the oSier view was upheld by 
Abu Hanifa and a group of the jurists of Iraq. 

The proof of Malii and al-Shilfi% is the tradition of Mu'adh ibn Jabal "that 

to thein his wealth", and the tradition of Abu Sa'ld al-Khudrl "that in the 
period of the Prophet a man suffered a loss through a calamity, in fruit that 
he had bought. His debts increased and the Mes-sengcr of Alkh said, 'Give 
him someitiing as fadaqa'. People gave hint charity, but it wa.s not cnuugfa to 
meet his debts, so.tfce MessSinger of Allah (6od's peace and blessings be upon 
him) said, Take what you can find of his wealth and that is aU you wiU have' ". 
(They also relied on) the tradition about the verdict of 'Ulnar in the case of 
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an insolvent whom he had imprisoned. He said, "O Men! Verify al-Usytf, 
Usyaf Juhayna, has been content with not meeting his debts and tiusts, and 

should come to us". They also relied on a rational argument that if a person 
suffering from a fatal-illness is interdicted for the interests of the heirs, it is 
more appropriate that a debtor should be interdicted in the interests of the: 
creditors. This opinion is more agreeable, as it is more just; AlUh knows best. 

The proof of the other party, who uphold the view that the debtor should 
be imprisoned till he pays what is due from him or dies in that condition so 
that the judge may then sell his property and divide it among the creditors, is 
a tradition from Jabir when his father died as a shaktd (martyr) at Uhud while 
he was under debt. When the creditors made a demand on him, Jlbir says, "I 
went up to the Messenger of Allah (God's peace and blessings be upon him) 
and related the matter to him. He asked them if they would accept my palm- 
grove and discharge the claim against my father, but they refused. The 

will come over to your place tomorrow*. He came over in the morning and 

"When I (finally) cut the fruit, I paid off .their claim and (yet) something to 
left over". (They also rely upon) what was related abotit the death of Usayd 
ibn at-^udayr when he was sitider a debs of teri ihousanti dirhms. "^t/mar ibn 
al-Khattlb stimmoneii his cteditora and presewed his land to them for a 
period of four years in exchange for their claims upon him". They said that 
in all these traditions there is nothing that indicates the sale of the corpus 
(principal property) in satisfaction of debts. They maintained that the 
imprisonment of the debtor is indicated by the words of the Prophet (God's 

makes legal (an action agamst) his integrity and (also legitimizes his) 
punishment". They said that punishment here means his imprisonment. 
Perhaps they held similar the retrieval of his permission to the restitution of 
the principal property, 

then relates to the questions: For what types of activities is he to bft 
interdicted? For what kind of debts is there to be an apportionment imuiml 
of shares? What types of property are to be apportioned? How is (all) this to 
be carried out? 

of insolvency, before interdiction; and his status after irilerdiction. With 
respect to his status before interdiction, he is not permitted to do away with 
anything without (a conesponding) compensation, if it is not sornething that 
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is binding upon him by law, even if there is no compensation, lilse the 

of his property without compensation, hke sacrifice and expenditure on the 'rd 
(celebration) and payment of small charity. Similarly, practice permits his 

his expenditure on his wife. His sale and purchase are also permitted as long 
as it does not involve the miking of favours. Likewise, is his acknowledgement 

about (the redemption of) his pledges. 

Those, among the majority, who upheld interdiction said that before the 
verdict of interdiction, he is just hke ordinary people. The majorhy upheld 

Malik, on the other hand, took into accomt the actual faet of debts exceeding 
his assets, but he did not do so in each case as he permitted his sale and 
purchase when it did not involve favouritism, while he does nm perrijit this 

In Atelik's view, Ms status after .nitBtdiction does not pcraut him to sell or 
purchase, nor to aoi|iiitse dsMiate. His acknowJedgemexit a liability for a 
debt js not valid, either for a relMiVe or for someone ^iistsnt, imlcss One of 
them, it is said, has supporting evidence, or, it is also said, someone is known 

acknowledgement of determined property as (belonging to) the capital of qiTa4 
or a deposit, into three opinions; validity; rejection; and the third is to make 
a distinction whether there exists, for the capital of qira4 or deposit, 
(supporting) evidence. It is said that if it exists (that is, evidence), his claim is 
to be accepted as truthful, otherwise not. 

They disagreed under this topic whether the debts of the insolvent with 
different (repayment) periods become immediate, Malik maintained that 
insolvency, in this case, resembles death (and, therefore, such debts become 
immediate), while the others held a contrary opinion, though the majority held 
that deferred debts become immediate on death. Ibn Shihab said that there 
his been a pritctice{i»«a) that the debt becomes due as soon as he dies. The 
cridetice is that AlHh, .the Ejatad; has not permitted (the distribution of) 
iataatance except afto- the satisfaction of debts. The heirs are in one of two 
fositjisss.. They may not wish to delay (the satisfaction of) their rights in the 
Istite till the expiry of the period of the debt, thus- making the prompt 
sstisfaotion of the debt necessary, or they may consent to the delay of (the 
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distribution) of the estate till the debts become due, with the debts being the 
liabiiity of the estate and not that of the heirs as against the situation before 
death, when they were a liability of the deceased, which is appropriate with 
respect to the rights of the creditors. Some, for this reason, maintained that if 
the creditors consent to the carrying of the liability by the heirs, the debts will 
remain postponed till their respective periods. Among those who held this 
opinion is ibn Slrln, while AbQ ^Ubayd, from among the jurists of the 
proviac^, pruned k. losoifency, however, 4o6s not rasairtJte deatii 
completsly though in. both the capacity to bear liabilities is gone, because the 
revival of the capacity of the insolvent, unlite that of the deceased, is to be 
hoped for. 

The discussion of the property of the insolvent to which the creditors have 
recourse depends on the species and quantity. If the corpus of the thing itself, 
because of which the creditor has a claim against the insolvent, has expired, 

has not expired, but the CTeditor did not possession of the price {tiaman), 
the jarses of the prorwii^ 43%- lUjoot it infd &tir opifuoi«s> The first is that 
the ownrr of the gocds has a prior right to ii, unless he relinquishes it and 
participates in the liquidation. This was the opinion of al-Shafi^T, Aljmad, and 

owner is p c&n talcing them and participating with the 

creditors m -u t-vih a. l-v more than or equal to the price, he takes the 
goods. This was Malik's opmion and that of . his disciples. The third opinion 

(before and after the verdict); if the value equals the price or is less than it^, 

pnce and the remaining is to be included in the liquidation. This opinion was 
held by a group of traditionists. The fourth opinion is that he shares it along 
mth the creditors in all circumstances. This was Abo HanTfa's opinion and 
^ of the Kofan jurists. 

The basis in this issue is the confirmed tradition from Aba Hurayra that 
the Messenger of Allah said, "If a person becomes insolvent, and another man 
finds his properly among his wealth, he has a prior right to it to the exclusion 
of others". This tradition has been recorded by Malik, al-Bukh9rT, and 
Muslim, in similar words; the words quoted here arc from Malik. Among them 
(the jurists) were those who interpreted it in its genera! meaning. These wo-e^ 

saying that the underlying meaning is the support for the owner of the goods 
due to the existoicc of his goods. The most he can do is io take the price for 
which he sold it. To participate with the creditors and be paid more than the 
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price is not permitted according to the principles of the law, particularly when 
ihe creditors have the right to purchase the goods for the price, as is stated 
by Malik. The jurists of Knfa, on the other hand, rejected this tradition as a 
whole, as it is their method to reject traditions with single isnsd (kahbar al- 
aiahid) when they oppose universally transmitted sources imulamlltir\ the 
individual narration being zanra (probable) while the universally transmitted 
sotirces are definitive (?a/(). as did ^Umar when he said in the tradition of 
Fat'una hint Qays, "We cannot forgo the Book of Allah and the smnii of our 
Prophet for the narration of a woman". It is related from 'Air that he gave a 
verdict in favour of the insolvent in the case of goods, which is the opinion of 
Ibn Strtt and Ibrahim from among the Tabf-an. Perhaps they argued that the 
tradition of Abu Hurayra was disputed, as al-ZuhiT related from Abn Bakr ibn 
<Abd al-Rabmin from Abu Hurayra that the Messenger of Allah said, "If a, 

goods among his property, it is to be shared among the creditors". This 
tradition IS superior as it corresponds with the established sources of tlie law. 
Ih^ said that there is a way of reconciliation between the two tradilions if 
ffiterpreted for purposes of deposits and borrowed items (^Jnya). The 
majority, however, turned down such an interpretation on the basis of that in 
some versions narrated from AbQ Hurayra the term sale is used. 

(the insolvent) has taken possession of the goods. The jurists, those of Hijaz 
and Iraq, are in agreement about the case prior to possession that the owner 

the price. Mahk said that i sail 
the goods, or if he likes he rion 

goods in proportion to the remaining price. A group of jurists — DawOd, Ishaq, 
and Ahmad — said that if he has taken possession of part of the price, he is to 
share it mth the creditors. Their proof it what is rclau-d by MJlit from Ibn 
Shihib from Abo Bakr ibn <Abd al-Rabmin that the Messenger of Allah 
(God's peace and blessings be upon him) said, "If a man sells goods and the 
person he sold to becomes insolvent when the seller has not taken possession 
of anything, he has a prior right to the goods on finding them. If the purchaser 
dies, then the owner of the goods shares with the creditors". Though this 
tradition is rtxorded as a mursuP^ by Malik, its (full) chain has been provided 
by <Abd al-Razzaq, and it has been related through al-Zuhri from Abo 
Hurayra in a version with an additional text, vvhich is, "If he takes possession 
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of something of his price, it is to be shared with the creditors". It is recorded 
by Abo 'Ubayd in his boolc on fiqh. 

the same hukm. They did not disagree when the buyer consumes (or destroys) 
part of the goods, the seller has a prior right to the quantity that he finds, 
except for ^Ata who said that if the buyer has consumed some of them, the 
seller shares with the creditors. 

Al-Shifi'i and Malik differed about death, whether the l/tikm for it is the 
same as the hukm of insolvency. Malik said the (seller) in the case of death 
shares with the creditors but not so in insolvency. Al-Shafi% said the situation 
in both cases is the same. Malik's reliance is on what is related by Ibn ShihJb 
from Aba Bakr, which is eiphcit in this context and also on the rational 
argument that differentiates between liability in insolvency and death, as the 
insolvent may gain wealth and the creditors would be able to claim what is left 
of their dues against him, which is not. conceivable in case of death. AI- 
Shifi'l's reliance is on what is related by Ibn Abl Dhi^b through his samibmn 
Abn Hurayra, who said, "The Messenger of Allah (Gud's peace ami Kcssing'i 
be upon him) said, 'If a man dies or becomes insolvent, then Ae ismer of tif 
goods has a prior right' ". Thus, he treated, in this tradition, death and 
insolvency as the same. He (al-Shafi'l) said that the tradition of Ibn AbTDhiV 
is superior to that of Ibn Shihab as the tradition of Ibn Shihab is murml while 

cannot transact, except after paying off what is due from him, thus resembling 
the wealth of the insolvent. Malik's analogy is stronger than that of al-Shifi% 
and his tradition (that related by Ibn Shihab) is preferred over the tradition 
of Ibn AM Dhi'b »s it sapports the stronger qiyss. This is so as among die 
conflicting traffitions, lie am which agrees with iiyss i^mfas k stronger than 
the tradition which agrees with qtyss aHhalmh. The analogy that corresponds 
with the tradition quoted by aUShafi'l is qiySs al-shahah, while th« 
corresponding with Malik's tradition is qiyss at-ma^na. In addition, the 
tradition quoted by Malik, though a mursal has been recorded by '^Abd al- 
Razzaq (with a complete sanad). So the reason for disagreement here is the 
conflict of traditions in this context, and of analogy. Further, the principle 
supports Malik's opinion in the case of death, I mean, that one who sellsn 
thing does not have recourse to it. Thus, Malik comes out stronger in this 
issue, although al-Shjfi'i considers Malik's opinion here as weak, becaase of 
his reliance on a mursal tradition, which according to al-Shafi'l is not to be 
acted upon (except those of Sa^Id ibn al-Musayyib). 

Malik and al-Shafi'i differ about, the person who finds his specific property 
with the insolvent, who has added something ta it; for example, be had 
(agricultural) land in which he planted or a vacantlot in.,which he constructed- 
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MJlik said thai an addition leads to loss (of a specific right of the seller in it) 

paying the value of what the buyer added and taking back the property or 

addition. What constitutes a loss (of a right) and what does not in Malik's 
school is stated in their wdl-knowii books. 

The wjnmary of MSlik's opinions about one creditot hmng a right prior 
to that of the other eredilors, in eases of death and insolveocy, or in insolvency 
to the exclusion of death, is that things sold on credit, for purposes of 
insolvency, arc divided into three kinds: specific goods, disputed things, 
specified or net, and work that is not determined. If the goods are in the hands 
of the seller and he does not deliver them till he (the buyer) becomes insolvent, 

is no disagreement. If he had delivered them to the buyer, who then became 
insolvent while they were in his possession, he has a prior right over the 
etedJaas in iflsolvieney, not in tiie case tiS death, but they have a right to 
tuylas goods by paying thr price, AJ-S1^% said that they have' no such riglit, 
while Ashhab said that they do not taie it, except with the addition for which 
they pay the insolvent. Ibn al-MajishOn said that if they like, the price can be 
paid by them or out of the wealth of the insolvent. Ibn Kinana said that it has 
to be paid by them. He (the seller) has a prior right to the thing itself in case 

buyer gives it back to the seller and then he becomes insolvent or dies, and it 
still exists identified in the hands of the seller. It is said that he has a prior 

This is Ibn al-C@sim's opinion. It is also said that he has no right to it and it 
is to be shared by the creditors. This is Ashhab's opinion. Both opinions 
spring from the disagreement about the determination of the '■ayn. If it is not 
determined, it belongs to the common sharing by the ereciitoxs. 

With respect to work that has not been specified, if' the hito becomes 
insolvent before the acquisition of the services of the worker, the worker Has 

the case of goods that are in the hands of the seller at the time of insolvency. 

If he becomes insolvent after he had fully secured the services of the worker; 

the worker participates in the liquidation for the creditors for his wages that 

he (the insolvent) stipulated for him, in the case of insolvency as well as in 
i death, on the basis of the preferred opinion, unless he has in his hands the 
j goods upon which work was to be done, for he then has a prior right to them 
I in both insolvency and death. This is so as they are like a pledge with him. If 
I he delivers them, he shares with the creditors^ unless he has produced 
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to one renting animals, if he rents out he has a right to the goods loaded on 

this, for Malik, has a similarity with rahn (pledge). 

On the whole, there.is no disagreement in his (Mjlik's) school that the seUer 

liquidation if his goods are lost. The Case of the worker, according to Malik's 

resemble that of the seller of the corpus. They once compared minfu'-ii (utility) 
to the work done on the goods, not taken possession of by the buyer, saying 
that he has a prior right both in the case of insolvency as well as death. On 
another occasion they compared it to the goods left in his.possession that have 
not expired, saying that he has a prior right to it in insolvency and not death. 
On yet another occasion they compared it to the case of death where it (the 
goods) has expised, saying that he f>a«iclpatcs sdlh thus creditors. An exatnple 
of this is the case of the person hired for watering a- palm-grove. He watered 
it till the fruit grew, but then the hirer became insolvent. It is in this case that 
they expressed their three opinions. 

corpus itself is something that is original, as far as I think, to Malik's school 
as compared to the jurists of the provinces. It is, however, weak as qiyils al- 
slmhak derived from a distinctive factor in the sources is considered weak. It 
is for the same reason that analogy constructed upon cases of exemptions is 

To this topic also belongs their disagreement about the insolvent slave 
3«ihoi}zed (mifdhax) to trade. Is the debt (created by him) to be met from the 
sale of his person? Malik and the jurists of Hijaz maintained that the claim for 
the debt is lo be satisfied- from what he possesses, and not through his sale. 
Then, if he should be freed, the remaining is to be claimed. A group was of 
the view that he is to be sold, while another group held that the creditors are 
to be granted an option of selling him or makmg him work for what remains 
of the debt. This was the opinion of Shurayh. A group said that what he owes 
is the habiUiy of his master, even if he did not stipulate this. Those who did 
not favour his sale said that he transacted with people on the basis of what he 
possessed and, .therefore, resembles a freeman. Those mho upheld his sale 
compared his acts with the oilences be commits. Those who maintained a 



recourse to his master, for whatever debt he owes, held his wealth to be similar 
to the wealth of his master, as he has a right to whatever he holds. The reason- 
for disagreement here is the conflict in analogies of shaiah in this issue, 

A relevant question here is the issue of a slave and his master when they 
hecome insolvent at the same time; from whom should the claim be made first? 
Is it to be commenced with the debt of the slave or with the debt of the 
master? The majority said that it is (to commence) with the debt of the slave, 

by him; whereas those who gave credit to the master did not rely on the weahh 
of the slave. Those who uphold commencement with the master argued that 

disagreement is the vacillation uf the slave's ^'ealth between taking the hukm 
of a stranger's wealth or the Imkm of the master's vMialth. 

It is maintained in the school with respect to the amount of wealth that is 
to be left with the insolvent that it should be a sum vtith which he, his family, 
and his minor children can survive for some days. It is stated in al-IT^ifia 
and al-'-Ulhyya: (that it should be sufficient for) a month or so, and (an 
amount sufficient for) clothing, in conformity with his status, is (also) to be 
left for him. Mslik suspended judgment about his (the insolvent's) wife's 
clothing due to the question whether her clothing is incumbent with- 

to be left with him (for clothes) except what will cover his modesty, which 
was also the opinion of Ibn Kinana. They disagreed about sharfa books into 
two opinions based on whether it is makruh (disagreeable) to sell books of fiqh. 

among the creditors is undertaken, as agamst those for which there is no 
liquidation in Malik's opinion, they (the debts) are divided first into two kinds. 
First, those that are due in return for a counter-value. Second, those that are 
due without any counter-value. Those due for a counter-value are divided into 
debts in which the counter-value has been taken possession of, and those in 
which the counter-value has not been possessed. With respect to debts in 
which the counter-value has been possessed, whether it is wealth or damages 
for an offence, thert is no disagreement that liquidation for the creditors is 
obligatory due to thena. 

Those (debts) that are fijr a counter-value, whicji is nst possessed, iU 
divided into five kinds. First, when it is not possible to pay rtie counter-value 
in any drcumstanccs, as in the case of maintenance of -wives, thai is, carried 
over from an earlier period. Second, when the payment of a counter-value is 
not possible, but something in return is, from which it can be recovered. For 
example, a -person hires a house for cash, when the custflinaTy practice is to- 
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pay cash for it, and he. (the hirer) subsequently becomes insolvent before he 
has resided in the house or after he has resided in it for a short while, but 
_prior t« ftie paymtaw of teat. Third, wtea it is possible to jay the counter- 
vahie sad it is tkndkg, Mp tfee payment of the capital of sahm, hat the tmsUtn 
ilayh becomes insolvent before the paytaent: of the capital. Fourth, when it is 
possible to pay the counter-value, but is not binding, like goods, if they are 
bought and the buyer becomes insolvent before the " - ' ■ ' ■ 'hem. 
Fifth, when there is no requifement of immediate iter- 



ot possible in any 
case of dowers of 
tion. About tho^ 



binding on him, which happens wh^n the cOunter-ivalue is an ''oyn, it is said 
that the creditOTs piutidpate with him in iEs Isjujdatitm afid he delivers it. 
while it is said that he has a prior i%ht to it and cm that fesas he is not obUged 



t, if the muskm ilayh co 



period is over for they belong to the insolvent; 
cash, and then share in the liquidation they have 
In the case of Ae obligatory rights arising w: 
Mnong then that are not obJigatory under the 
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because of them. Regarding the rights obligatory under the law, like the 

liquidation is not obligatory due to them, which is the opinion of Dm al- 
Qasim. Second, they render liquidation obligatory if they have been made 

The fifth point in the discussion is the mode of liquMation. The tuhn in 
ihs K that the wealth of the debtor be liquidated in acoirdancc with the 
species of the cteditots' clafans, irrespectiTC of tie ftct thai the walth ef the 
creditors was composed of a single or of different species, for what is required 
must be of the same species as that of the debt, unless they agree to accept it 
in another permissible thing. 

Within this topic, they disagreed about unexpected contingencies, like the 
destruction of the interdicted wealth, after interdiction and prior to possession 
by the creditors, as to who is liable for (the loss from) the calamity. Ashhab 
said that the liabUity is on the insolvent. Ibn al-Majishan said that the liability 
is on the creditors, if it (the liquidation) was suspended by the sultan. Ibn al- 
(iasim said the portion that needed to be sold is the liability of the debtor, as 

^yn mi the debt constitutes an ^ayn. All of them related their opinions. from 
Mljik. Asbsgh distinguished between death and insolYency, saying that in case 
of a calamity after death, the liability is on the creditors, while in insolvency 
it is on the insolvent. 
All this is the discussion about the insolvent, who has wealth to meet his 

agreed that the absence of wealth is effective in the discharge (p( tponement) 

'Abd al-<Aziz that they have the right to hits his services. Ahmad, among the 
jurists of the provinces, held this opinion. 

All of them agree that when- tJie debtor ffigns insolvency, the trulh of which 
is not known, he is to be imprisoned till his veracity is established or his 
insolvency is acknowledged by the creditors, in which case he is released. It is 
related from Abu Hanlfa that the creditors have the right to follow him around 
wherever he goes. All of them agreed about the validity of imprisonment in 
tie case of debts, though no authentic tradition is available for it, but it is 
something necessary for securing the people's rights from each other. This is 
evidence for those who uphold the principle of ma^la^a, which has been called 
"hms al-mimal. It is related that the Prophet (God's peace and blessings be 
him) imprisonGd someone on suspicion. It. has been reeofded, as far as 
I recall, by Aba Dawfld. Those interdicted, according to Malik, arc the 



prodigal, the insolvents, slaves, the (seriously) ill, and the wife if she made a 
bequest for more than one-third, as the husband has a right in (her) wealth^^ 
but the majority have .opposed him in this. 

'I'his suffices in pursuance of our purposes in this book. 



XL 



THE BOOK OP SULH 
(SETTLEMENT; NEGOTIATION) 



The source for this book are the words of the Exalted; "$iMf (fewj is 
brttcr",'"'' and what has been iclateil from the Prophet (Gud's peace and 
blessings be upon him) as marflf^'^'' and maipqaf^^ up to 'Umar: ''Making a 
settlement between Muslims is permitted, except the settlement that legalises 
a prohibited thing or prohibits a legal thing." The Muslim jurists agreed over 
its permissibility (validity) in the case of acknowledgement (or confession), but 
they disagreed about its permissibility in the case of denial. Malik and Abu 
Hanlfa said that it is permissible even in the case of denial, while al-Shafi^I 

the removal of the obligation for an oath from the person (denying). 
There i« no dispute in MlBi's school that for the settlement, which occurs 

are to be observed. It is invahdated by the same factors that invalidate sale, 
from among the kinds of fasad specific to sales, and it becomes valid with the 
same conditions of validity. The examples for this are a person (who first) 
makes a claim on another for dirhams and then settles with him after he has 

The weU-known narration from Mslik and his disciples about settlement in 

the case of denial is that the conditions of validity of sales are observed in it 
(otherwise settlement is not valid). For example, a person makes a clahn 
against another in dirhams and upon his denial settles with him in dlnUrs with 
a delay. This is not permitted according to Malik and his disciples. Ajbagh 
said it.is permitted, as the. reprehensible act in it is only from one party, the 
cWroattt, as he admits the taking of iaim with a delay in place ot dirhams that 
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were permissible for him. He maintains about the person paying that it is a 

If there is a commission of a reprehensible act from both sides, as for 

denies it, but subsequently settle -that each will delay whatever the other party 
claims for a period, then, this is makrah, according to them. The abomination 
is due to the fear that each one of them may be truthful and each has delayed 

transaction "you delay for me Ld^I will delay it for you". The reamn for its 

sales, it is said, are permissible if they oggut. Ibn al-Majishun said that they 
are t^t fee r^cinded if thsy occur, immediately after the contract, but if 
prolonged for a loBg ttme dley taie effect . 

The settlement that mcoiporates what is not permissible in sales is, in 
M5lik*s school, divided into three kinds: settlement that is rescinded by 
agreement (©f the jurists); settlement that is rescinded with some 
disagreement; and settlement that is not rescinded if prolonged, there being a 
disagreematt when it is not prolonged. 



XLI 

THE BOOK OF KAFALA (SURETY) 



The jurists disagreed about the kinds of iafila, its duration, the ^km thit 
is binding due to it, its conditions, the description of its obligations, and (the 
description oO its subject-matter. It has different names; kaflk, kamxh, 

It has two kinds: hamlk bPl-nafs (bail, surety for the person), and humala 
bfl-mal (surety for wealth, property). Hamala bPl-mal, is established through 
mnna and is agreed upon among the first generation and also among the jurists 
of the provinces. It is related from a group that it is not binding due to its 
resemblance with '■idda, but this is an isolated opinion. The sunna on which 
the majority relied in this respect were the words of the Prophet, "The athtn 
is liable (for the loss)". The majority of the jurists agree about the legality of 

to a financial «!»jm. It is related from al-Shifitr, in his latest opinion, that it is 
BotvpeOTataed^^ friiiefe was also the view of Dawud. 
Thdir proof fc the words of the Exalted, "Allah forbid that we should seize 

iafata bH-nafs resembles Cthat is. amounts to) a surety for Ifudad (penalties). 
The proof of leral (unrestricted) impUcation 

of the words Blessings be upon him), "The 

sJ-lm is liable (lor tlie loss) . ihey also argued that an interest (maskha) is 
secured through it, and that its validity is said to have been held by the first 
generation. 

About its binding effect, the majority, -who uphold snrctj- of the person, 
a^%e if the prmdpd dies 'within ^ ftziisdiction wh«re surety is fiirmshed 
the airety for bis p«son is not liablCj yet it is nanated that some toe upheld 
the obligatioti for loss. Ibn aWJSsim distinfuished between the cases when the 
principal dies being present (m the jurisdiction) and when he is absent (from 
this area). He said that if he dies when present, the surety is not liable at all. 
IP he dies In absence^ the ease is to be esmmined farther. When the distance 
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negligent, he is liable otherwise not. 

They disagreed about the hukm of the surety for the person in the absence 
of the prindpal, maintaining three opinions. First, that it is binding on him 
to dehver. him, otherwise he bears the loss. This is the opinion of Malik,, his 
disejples, and the jurists of Medina. The second opinion is that the surety i§ 
to be imimsoned till he arranges to deliver him or till the death of the 
principal becomes known. This is Aba yanifa's opinion and that of the jurists 
of Iraq. The third npinion is that he has no option but to dcHvcr the principal, 
if he knows his whereabouts. This implies that he is not to bear the burden 
of delivering the principal, except with the condition of knowing his 
whereabouts and having the abihty to dehver him. If the claimant alleges that 

unless the whereabouts of the principal are known, in which case he is to be 
compelled to deliver him. This opinion is related by Abil <Ubayd al-Cgsim ibn 
Sallam, in his book on Jiqh, attributing it to a number of jurists, and he has 
preferred it, 

Malik's proof is that since the principal is liable to the owner of the tight 
(the aggrieved person), the surety is, therefore, to be hable for the loss when 
he disappears. Perhaps they (Malik and his supporters) argued on the basts of 
what is related frorn Ibn *-Abbas, "A man asked his debtor to pay him his 

was brought up for arbitration to the Prophet (God's peace and blessings be 
upon him). The Prophet (God's peace and blessings be upon him) stood surety 
for bun and then paid the amount due". They said that this indicates liability 

The jurists of Iraq said that it is obligatory on hiin to deliver the principal, 
as that for which he stood m^cty was his person and he is under no obligatiGa 
to convwt this jn» a flaaadal IWiiKty, unless he had cnmntitte d htaisdf to do 
so, as the itophct (God's peace and bicsaags be upon him) ha^ ^d, "The 
Believers (should) abide by their conditions". It is, thus, obligatory on him m 
deliver him (the principal) or to be imprisoned in return, just as when he 
stands surety for property, he delivers it or is imprisoned for it; the situation, 
is similar in the case of surety of the person. The rellahce of the other party 
(jurists) is on the fact that it is binding upon him to dehver bun, if deliverinf 
him is possible for him, for he will be imprisoned if he does not do so. If it 
is known that delivering him is not possible, such deUvcry is not obligatory on 
him, just as if the principal were to die, it would not be obligatory on hjm to 
deliver him. They said that it is more likely for one who stands surety for the 



person and incurs financial liability to be a victim of dect^rtKHS mher tban 
being the deceiver himself. If, however, he has stipukted Sleety of the pcrsEin 
and not a financial liability, having expressly said so, then Mllil: says that he 
is not liable financially; and there is no dispute in this, as far as I know-, for 
that would amount to an obligation contrary to what he had stipulated. This 

the absence or disappearance of the principal the surety is Jiable. They disagree 
over the case in which the surety and the principal are present and both are 
financially stable. Al-Shafi^. Abu Hanifa and his two disciples, al-Thawrl, al^ 

surety or the principal liable. Malik said, in one of his opinions, that he has 
no right to hold the surety liable in the presence of the principal; and he has 
another opinion like that of the majority. AbQ Thawr said that surety for the 

property on behalf of an individual is liable for it; the principal is absolved 
and it is not permitted that a single claim be split into two. This was also the 
opinion of Ibn Abl Layla and Ibn Shubrama. The proof of those who maintain 
that the claimant is allowed to claim from the surety, whether the principal is 
absent or present, is rich or in financial straits, is the tradition of C^brsa ibn 
al-Mukt^aql, who said, "I stood sarety (for someone) mi mmc up to the 
Prophet (God's p^oe ^4 bl^a^ t« upon him) tn about it. He said, 

'We shall take it out of the fjf tJrc ^ada^a an yntir behalf. It is not 

allowed except in three cases . . and he mentioned the case of a man who 
stands surety for someone till he pays it off. The point of the, argument in this 
is that the Prophet (God's peace and blessings be upon him) permitted the 

principal,* ^ ^ 

The subject-matter of kafala is wealth, according to the majority of the 
jurists, due to the words of the Prophet (God's peace and blessings be upon 
him), "The surety is liable (as a debtor)", that is, surety for property as well 
as surety for the person. This is so irrespective of whether the wealth is 
claimed due to property or arises due to the kududy like the payment due in 
case of manslaughter (qatl khafa^) or composition in intentional murder or 
th^t, in which the liability is not for amputation, being the case of theft of a 
kmt: value than the nifah, or for something else. The permission for bail in 
^dm6 qm is related from Abu Hanifa, or in qm to the exclusion of the 
hM. This is also the opinion of ^Uihman al-BattT, that is, about surety for 

Hie ji^ists agreed' that-the time of td)Iigation of the insuml amount, that 
IS, of asking him to produce a surety, arises after the establishment of the right 
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against the principal, either by acknowledgement or by evidence. With respect 
to the time of obligation in bail, they disagreed whether it is binding before 

establishment of the right lor any plausible reason. This is the opinion of 
Shurayh, the qaii and of al-Sha'bl; it was also upheld by Sahnun from among 
the disciples of Mahk. A group said that it is obHgatory at the time of the 
establishment of the charge, but they differed as to when exactly and for what 
dtiration, it is bfcdinf. A group said that if he comes with a strong defence, 
like a wimess, it is neoeSMty th« he te asked to provide a bail fill his claim 
is clarified other^^ise granting of bail is not binding, unless he mentions 
evidence to be found in the (same) province, in which case he is granted bail 
for five days to a week. This is the opinion of Ibn al-Qasim; from among the 
disciples of Malik. 

estabhshment of the charge against him unless he claims the existence of 
evidence within the province, as in the opinion of Ibn al-Qasim; however, they 

chims the existence of evidence that is available and between the person who 
claims it about missing evidence. They said that bail is not to be accepted for 
anyone except in the case of evidence that will lead to the truth of his daim 
or its falsity. The reason for this disagreement is the disparity of faimess 
between the two litigants. If he is not asked to provide bail on the mere 
lodging of the complaint, there is no guarantee that he will not disappear thus 

guarantee that the complaint will be be found to be false causing a hardship 
for the defendant. It is for this reason that they made a distinction between a 
claim for evidence that is available and that in which it is missing. 

It is related feom *Ar3k ibn MsKk, who said, "A group of Bedouins with 
some saddte-be^ts cstft^e is. Two men had aceoispanied tjvem (on the my} 
staying the night with thenj. On waking up in the morning, they found a 
number of camels missing. The Messenger of Allah (God's peace and blessings 

Messenger of Allah (God's peace and blessings be upon him) said to one of 
the men, 'Pray for my forgiveness'. The man said, 'May Allah forgive you' . He 
rephed, 'And you, may Allah forgive you and make you strive in His way' "- 
This tradition has been recorded by Aba 'Ubayd in his book aafiik. He said, 
"It does.not appeal to me, as confinement is not necessary by the mere lodfinS 
of a complaint. It is, it seems to me, from the category of surety for a claim 
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that is not due when there is doubt due to their staying with them (for that 

There is very little disagreement over the categories of principals. They 
disagreed about the surety for the deceased who was under debt and did not 
leave enough for its satisfaaion. MiSlik and al-Shlfi'i permitted it, but Aba 
yanifa said it is not allowed. Abu HanTfa argued that surety is not to be 
associated with someone not present, which is unlike the case of th&Jnsolvcnt. 
Those who wa* of the that suwty is necessary af gned on th« basis of 
the report that the Ptophet (God*!! peace Oti bles^ngs bet upon him) in the 
early period of Mam did not perform^ (pray) the funeral service of the deceased 
who had left a debt, till an undertaking was given. According to the majority 
the surety of one imprisoned or absent is valid, it is not vahd according to 
AbD Hantfa. 

Under the conditions of kafala, Abu Uanlfa aiid al-Shjfi<T stipulate the 
consent of the principal in order for the surety to have a recourse to him for 
demanding a refund for what he had paid on his behalf. Mahk does not 

thit\g) is not allowed nor for a claim that is not yet due. All this, however, is 
binding and permitted according to Malik and his disciples. In response to the 

Milik and his disciples said that it is permitted in everything that can be 
esiAlished as a- Bability, except fo'Mfe. that in which delay is not allowed atid 
that in "which the ixtch accrue in parts like the maintenance of wives and what 



XLII 

TIIE BOOK OF HAWALA 
(TRANSFER OF DEBT; ENDORSEMENT) 



is transferred (the claim for his debt) to a wealthy person he shtsocld aceept 



(original creditor) and the mutual ^alayh (transfcra ) 

endorsee, and he is Malik. Among them is he who stipulated the 
both at the same tune; and then there is one who did not lake i 
llie euiKcnt of the rransfenjr, but considered the consent of the transferee, 
which is the opposite of Malil's opinion. This was DSwiid's opinion. 
Those who considered it as a bilateral transaction, took into account the 

as the transferor (debtor or muhll) did not take into account his consent, just 

The proof in Dawud's view is the apparent meaning of the words of the 
Prophet (God's peace and blessings be upon him), "When one of you is 
transferred (the claim) for his (debt) to a Wealthy person, let him follow 
(agree)". The command here indicates 



v'hich they generally agreed upt>n, is that what is 
juld be the same as that diie fenr the transfieroi', 
ption. There are those among them, (tie jurists), 
ihawala) in gold and dirhmu alone and 4isallo«*d 
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his creditor from him. Mslik allowed this when the two kinds of food are. both 

one of them is (the debt of) salam, it is not allowed, unless the two debts are 
immediate. According to Ibn al-Q3sim, and others from among Malik's school, 
this is permitted if the debt of the transferee is immediate. Al-Shafi^T did not 
make these distinctions as it is like sale through the liability of the debtor. 
MaUk made an exemption in the case of qari, as the sale of a qari is permitted^ 
according to him, prior to possession. AbQ I^antfa, on the otte hsxt^^ 
permitted hawala in food, comparing it to dirkams (money), and rendertsd it as 
exempt from the general principles as in the exemption of hamla m dirhams. 

from the principles. The issue is known in usal d-fyh. 

HauiSla has three conditions according to Malik. First that the debt of the 
creditor {muhaf) should be due immediately; if it is not due immediately, it 
amounts to the exchange of a debt for a debt. Second, that the debt being 
transfared should hfe similar to the debt to which it is transferred in amount 
and description. If they differ in either (way), it amounts to sale, not Jawa/a, 
for it has then moved out of the category of an exemption to the category of 
sale; when it moves to the category of sale, it becomes an exchange of a debt 
for a debt. The third condition is that the debt should not be in food related 
to salam, (either both) or one of them, and according to the opinion of Ibn al- 

belong to salami ^amla of one for the other is not permitted irrespective of 
whether the periods have terminated, or whether one of them is terminated 
and not the other, as it amounts to the sale of food prior to possession, as we 
indicated, Ashhab, however, says that if their capitals are equal, hawala is 
permitted and it amounts to tawltya (friendly sale), but Ibn al-Qasim does not 
uphold this, as in the case when they are unequal. 

The creditor occupies the position of the debtor (transferor) in the debt to 
whieh bis cbnm has been: transferred, along with' his position in his clanti 
Irewise of wMch it has hem trtnsfcrred. This is far pnijxjsts of what he 
desires to tale as -a coinjiter-vatae for it, or to sell it for something else, I mean, 

respect to the transferor and what was permitted to the transferor with respect 

to food due from gar4; it is not permitted to him to sell it to another before 

claim froin salam, he descends into the position of the debtor in so far as it 
^ not permitted to hitn to sell anything that was due from his debtor belbre 
*^Utig possession of it, as it is food tebted ta sale. If his chim has btien 
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transferred to food due on account of salam for food due on account of qard 
he moves into the position of the transferee with respect to the transferor, I 
mean, just as it was not permitted to him to sell food that was still with his 
debtor, the transferor, prior to taking possession, similarly, it is not permitted 
to him to sell the food to which his claim has been transferred, even when it 
was from qar4- AH diis is in MaUk's school and the evidence for these 
distincaioiMi is rather weik- 

The majority <rf the ftiri^ imhttate, afeoirt its a^m, that ^wSh k the 
o^osite of h^la, to Ae cxttmt tfial whm the transfta^ 1«!Cflm^ insolvent, 
the creditor has no recourse to the mu^l for anything. l^Iik and his disciples 
maintain that this is so unless the debtor has deceived him (by transferring his 
claim) to someone destitute. Abu Hanlfa said that the creditor has recourse to 
the debtor if the transferee dies an insolvent or denies the ^latpclla, even when 
he does not have proof This was also the opinion of Shurayh, ^Uthman al- 
BatS and a group of jurists. The reason for their disagreement is the similarity 
of hamala with ifamala. 



XLIII 

THE BOOK OF WAKALA (AGENCY) 



In this Twolt there are three cbapters. The first diapter is about the dements 
of agency, which covers the study of the subject-matter nWA the ftifllfi(«l. The 
second is about the ahkm of agency. The third is about the differences (which 



43.1. Oiapter 1: The Elements of Agency 

This relates to the study of the subjecfematter of agency, the principal, and 
43.1.1. Element 1: The Principal {MuxKakkil) 

They agreed about the constitution of agency by someone absent, the sick, and 
a -woman, who exerases authonty over their own affairs. They disagreed about 
the constitution of agency by a male who is present and has full capacity. 
Mllik said that agency by a male who is present and has full capacity is valid. 
This was also al-Shafi'i's opmion. Abu HamTa said agency by a person with 
full capacity who is (himself) present is not permitted, nor is agency 
coiaStiJted by e »fsnwi, unless sajc is an outgoing person. 

Those who were of the view that in print%Ie the acts of a person are no 
substitute for those of another, imless required by necessity— upon which 
there is consensus (tjmisf) — ^held that representation of someone, about whose 
representation there is disagreement, is not permitted. Those who maintained 
that this is originally permitted said that agency is pertnitted in each legal 
transaction, except in those things about which there is agreement that agency 
in them is not valid, lilce the '■ibodst (ritual worship) and whatever resembles 



43.1.2. Element 2: , The Agent (Wakft) 

The condition for the agent is that he should not be legally prohibited from 
disposal of the. thing for which he has been constituted an agent. Thus, it is 
not permitted to appoint as agent a minor or an insane person; likewise, 
appointment of a woman is not valid aerairding t<j fttolik and al-Shafi'l for the 
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contract of marriage. Al-Stefi% added that it is neither valid directly nor 
indirectly, that is, when she appoints sotneone who would conclude, the 
contract of marriage. According to Malik, it is permitted through a male (with 
full capacity). 

43.1.3. Element 3: The Subjcct-Mattcr of Agency 
The condition for the subject'-matter of agency is that it should he stilted to 
delegation, likt sale, ismb, cwaiieitsKiai ^mtti^, all other contracts and 
revocatioiis, partnership, agency, jarf^j^sk, mas^k, ^ivoree, maitlage, khttf, 
and composition (so/J). It is not permitted in physical (acts of) worship, but 
is allowed in worship involving finances, like ^aiiaqa^ zakat, and hajj. It is 
permitted, according to Malik, in litigation involving acknowledgement and 
denial. Al-Shafi'r said, in one of his opinions, that it is not permitted in 
acknowledgement, which he compared with testimony and oath. Waksk is 
. permitted, according to MaUk, for securing satisfaction in penalties, while al- 
Shsfi'i allows it in the presence of the principal in one of his opinions. Those 
who said that wakala is valid in acknowlcdgemeni differed about ahsotee 
mk^la in litigation whether it ineludes acknowledgement. Malik said it is not 
includtd, while Aba Hantfa said it is. 
+3.1.4. Element 4: The Comnici at 

WMla may become a binding contract throsgh offer and acceptance, Bke 
the rest of the contracts; however, it is not a WndiBg awtract bnt is: a 

in the chapter on the ahkam of this contract. It {watala) ^ of two types 
according to Malik: general and special. General agency is constituted, 
according to him, through a general delegation in which nothing specific is 
mentioned, but if it is it would not convey generality and delegation in his 

better analogy as the basis in it is prohibkion, except that on which there is 



43.2. Chapter 2: The ^Aiam of Agency 

acts of the agent. The contract, as we have said, is not a binding contract. It 
is for the agent to terminate the agency whenever he likes, according to all, 
hut Abu IJanlfa stipulates in this the presence of the principal. It is for the 
principal to remove him (the agent) whenever he likes, except when it is a 
tpoiala for litigation, ttey said. Asbagh said that he may do this except when 



the final verdict is about to be issued. The agent may not dismiss himself in 
1 situation where it is not permitted to the principal to dismiss him. The 
presence of the contcitant is nor rccess;u-y for the conclusion of this contract, 
according to Milik and 3l-Sh4f!<I, but Abo Hanlfa said that it is a condition. 
Similarly, the presence of the principal for the confirmation of agency before 
the judge is not a condition according to Malik. Al-Shifi'l said that it is. 

Malik's disciples differed, into two opinions, on whether waknk is 
terminated by the death of the principal. If we say that it is terminated by 
(his) death as it is by dismissal, then, at what time does the agent stand 
dismissed and the agency terminated, according to the school, with respect to 
the rights of the person who deals with him? There are three opinions. First, 
it is revoked with respect to everyone through death and dismissal. Second, it 

knowledge (of death or dismissal). Thus, for the person who has come to know 

know. Third, it is terminated with respect to the person who deals with the 
agent, by knowledge reaching the agent, even if he docs not know about it 
himself. It is not terminated with respect to the agent, by virtue of the 
knowledge of the person who deals with him, as long as the agent does not 
come to know, but he who delivers something to him after knowledge of 

The a^iam for the agent include widely known issues. The first arises when 

himselg Milik raid it, is. permitted, but it is also related that he said it is not. 
Al-Shifi'l said it is not pennllted. Malik holds the father and the executor to 
be in the same position (neither should buy for himself a property belonging 
to the child under his guardianship). ^ arises when he is appointed 
through an absolute agency. Acconding » MBat, it is not permitted to him to 
sell, except at the current rate and for the currency pr^valeiit in the land. It 
is not allowed if he sells on credit, or for currency other than tim used in the 

:ofpi 



Abu Hanlfa made a 



-chase of a particular slave, that he buy at a r 
■ on credit. It appears that Abu Hanlfa n 
se of agency for the sale of a particular thing: 



urn, njsTiNQUMtED juiasrs mmsx. 



hukin for the agent, as he has occupied his position. The opinion of the 

The agent must compensate any damage caused by his transgression, 
according to those who consider it a transgression. When the agent purchases 
a thing, intending the ptu-chase for the principal, the ownership is transferred 
to the principal instantly. Abu HanTfa said that it is transferred to the agent 
first arid then to the principal. If the agent pays a debt on behalf of the 
principal and' has not taken evidence, the agent is liable -when the creditor 
denies settlement. 



4.1.3. Cliilpler 3; The Disputes of the Principal and the Agent 

The disagreement of the agent with the principal can arise in the case of loss 
of the property remaining with the agent, or about its return to the principal, 
or about the price at which he has sold or purchased when he was ordered to 

When they disagree about the loss of property, with the agent saying that 
he has lost it, and the prin^pal sayiisg it is not lost, the acceptable statement 
is that of the agent if he had tatei possession of it wtthoot evidence, If the 

did not take witnesses, he wiU not be absolved through the acknowledgement 
of ±e agent, according to Malik, and wffl be held liable once again. Does die 

If, however, it was acquired with evidence, he is absolved and the agent is not 
liable for any of it. 

that ol the agent, and it ?s said that the acceptable statement is that of the 
principal, while it is also said that if the two statements were widely different, 

about the price at which he was ordered to sell, Ibn al-Qasim said that if the 
goods are not lost, the acceptable opinion is that of the buyer, but if they art 

goods are lost. If their disagreement is about the price at which he was ordered 
to sell, then, accordmg to Ibn al-Cgsim, the acceptable statement is that of the 
principal, as he considered the pa^^ment of the price equivalent to the loss of 
goods in purchase* 



When they disagree about the person to whom payment was to be made, 

a5jrel>«Ue,slatetB<tat is tteit of th« persoa re'deiiaa while it is smi that ibe 
acccpaWe swteinsnt '« -that of (he persos. ordered. What tfw agent has 
oomtirintsd a» act thai amonntt w a tstt, cWmiiif that the piitidpal a^ed him 
to do it, the wcU-known opinitHi is tliat the acceptable statpment is that of the 
principal, white it is also said that tlte acceptable statctnenr is that of the agent 
that the principal ordered him to clo it^ because he m a triKted agent. 



XLIV 

THE BOOK OF LUQTA (FOUND PROPERTY) 



The discussion of luqta is undcrtalicn in two chapters. The first is about its 
E^eismts and the second about its akHm. 



44.1. Chapter I: The Elements of lu^fa 

It has three elements: ilH0t (tailing into custody), multaqn (the finder) Md 
luqia (found property). 

The jurists disagreed whether taking into custody was to be preferred over 

obligatory on a Muslim to preserve the property of his brother Muslim. This' 
was also the opinion of al-Shafi'l. MsUk and a group of jurists maintained the 
abomination of taking into custody, which is attributed to Ibn 'Umar and Ibn 
'Abbas and is also Ahmad's opinion. This is based on two factors. First, on 
the report that the Prophet (God's peace and blessings be upon him) said, 
"(Taking the) stray animals of a believer is (to lead to) burning in lire". 
Second, the fear of failure to announce it and declare publicly that it is in his 

custody interpreted the tradition saying, "He meant the intention to benefit 
from it and not for purposes of public notification". A group of jurists said 
that, on the contrary, taking (such things) into custody is obHgatory. 

territory of trustworthy people and the ruler is just. They said that even when 
the property is found among an uitreliabte people, but the ruler is just, taking 
into custody is obligatory. If the property is among reliable people and the 

a- people, who. are lUircHable and the ruler \& tmjust, be (the finder) has an 
option is xxatimx wJth what he ftefe to be wore likdy rf the two 
probabilities for the safety of the fiwiod property. 

All this is about property found outside of the hsjj season. The jurists 
agreed that it is not permitted to take custody of property found in the vicinity 
of thehnii area due to its prohibition by the Prophet. The taking mto custody 
of foimd property in Mecca is also not allowed, except by the prodaimer 
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reponed in this. First, that it is not to be taken to someone other than the 
crier. The second is'that it is not to be talien by anyone except the critT. Malik 
said that these two kinds of found property are to be proclaimed publicly. 

ailaya (guardianship). From al-Shafi^i there is a disputed opinion about the 
permissibility of custody by a non-believer. Abo yamid said that the preferred 
opinion is its permissibility in the dar al-Idam. He said, "About the legal 
capacity of the slave and the fasiq there are two opinions from him, the reason 
for prohibition is the absence of the capacity of mlaya and the reason for 
pemJissibility is the generality of the traditions of kqia". 

Luqta^ in general terms is the property of any Muslim that is exposed to 
loss, -whether it is in inhabited or in a waste area; inanimate objects and 
animals are the same for this purpose, by agreement (of the jurists), except 
camels. The basis for found property is the tradition, which is agreed upon 

Messenger of AUsh (God's peace and blessings be upon him) and asked him 
about found property. He said, 'Make known its tying ropes and strings and 
continue to do so for one year, either the owner comes or you may do what 
yon lite vrith it', Yazid asked, 'If it should he -sjray sheepj O Messenger of 
Allah?' He replied, 'They arc cither for you or your brother or for the wolves'. 
He said, 'Stray cafflids?' He replied, 'What have yoa to do with them.' They 
have their own water skins and their shoes! (Leave them alone) to go around 

This tradition includes the identiiication of what is to be taken into custody 
and what is not and the identification of the way of dealing with what is taken 

to it. They agreed that camels are not to be taken into custody and they agreed 
about sheep Ighamm) that they are taken into custody. They wavered about 
cows. The textual report fl-om al-ShJfi% is that they are like camels, while that 
from Malik is that they are like sheep, though there is disagreement (reported) 



14.2. Chapter 2: Public Proclamation 

WiiJi respect ta the of JtoiifjaliOn, the jurisa agreol ahmit lie 

nwifiqatbn of that which has a value for a year, as long as it was not cant. 
They disa^^d about its ^ukfa after (the passing of) one year. The jurists of 
the provina-s— Malik, al-Thawrl. al-Awzatj, A\ia UauTfa,' al-Shafiti, Ahmad, 
Abo =Ubayd and Abu Thawi^grecd that when the year had passed he (the 
person taking them into custody) had a right to consume it if he wag poor and 
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They disagreed in the case of the rich person, whether he had the right to 
consume it or give it away after one year. Malili and al-Shafi% said that he 
had the right (to do either), while Abu Hanlfa said that he has no option but 

'Abbss and to a group of the Mfsu. Al-Awza% said that if the wealth is 
eonsiderable, he remits it to Ac treasury {iiyt al-mit). Opinions like those of 
Maa and al-Shgfi% have been 'related from 'Umar, Ibn Mas'ud, Ibn 'Umar 
and 'A^isha. AH of them, except for the Ahl al-Zjhir, agreed that if he 
consumes it, he has to compensate its owner (if the .latter turns up). 

Malik and al-Shafi% argued on the basis of the words of the Prophet, "you 

the poor. Among their proofs is what has been related by al-BuVharl and al- 
Tirmidhi from Suwayd ibn Ghafla, who said: "I met Aws ibn Ka'b, who said, 
'I found a purse containing a hundred iman. So I wcni up to the Prophet 
(God^ peace and blessings lie npon Hffli) ajjo said, '"Prodaitn it fcr a year". 
I prodaitfled it fiir a year, btit'did not find anyone. I then watt to him thrice 
and he Said, '"Preserve the purse and its string, in case its owner emerges, 
otherwise enjoy it'". Al-Tirmidhi and Aba Dswad recorded the words, 

The reason for disagreement is the conflict between the apparent meaning 
of the traditions of luqia and the principle of the shar', which is that the wealth 
of a Muslim is not permissible (hakt) for anyone else to use or consume 

principle over the apparent meaning of the tradition — which are the words of 
the Prophet after notification of a year, "Do what you like with it"— said that 
its disposal is not permitted except by way of charity alone, on the assumption 
that if the owner of the luqfa turns up and does not ratify the charity he will 
indemnify it. Those who assigned more weight to the apparent meaning of the 
tradition over the principle, considering it an exemption from that principle, 

of his wealth; he will not indemnify it even if the owner appears. Those who 

Tliey agreed about the kukm of delivery of found property, to the person 
who claims it, that it is not be delivered to him unless he identifies the tokens 
(ropes and- strings). They differed when he identifies these, as to whether he 
needs additional evidence. Milik said that he has a right to it by (the 
description of) the toloB and is not in need o£ evidence. Abti Hantfa and al- 
Shsfi'r said that he is not entitled to it except through evidence. 
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The reason for disagreement is the conflict between the principle of 
stipulating evidence for the vahdity of the claim, on the one hand, and the 
apparent meaning of the tradition on the other. Those who preferred the 

tradition said that he is not in' need of evidence. The stipulation of evidence 
by al-Sha)i% and Abfl Hanifa is due to their interpretation of the words of the 
Prophet (God's peace and blessings be upon him), "Know (or keep) the ropes 
and strings, either the owner appears or you may do what you like with them". 
They said that these are simply distinctive signs of the found property so that 

words, the purpose of the multaqii's knowing them is not by way of proof to 
to the original principle is necessary. The prindples cannot be challenged by 

According » MgUk mi his 4iseiples, the awBB of the luqfa las to describe, 
along with the bafs and strings, the dfflcription (rf the sBMrs and their nutnber. 
They said that this is present in some of the versions of the tradition, which 
read, "If the owner appears and describes the bag and the string and their 
number, then deliver it (the property) to him". They maintained that 
ignorance as to their number does not go against him if he has correctly 

number. They disagreed, into two opinions, when he mentions a lower 
number, or when he is ignorant of the description (of the dinars), but describes 
the bag and the string. If, however, he makes an error in the description (of 

of the two tokens mentioned in the text, but is ignorant of the other, it is said 
that there is nothing for him unless he mentions them together, while it is also 
Slid iat be delivers it to him after declaring himself absolved; it is said that 
M b& scimowk^gES ignorance, he is absolved, but when he makes an error, 
mtWng ts to he delivered to him. There is disagreement in the school when 

delivered*) without an oath, while Ashhab said thafh is with an- oath. 

away from settlment, is entitled to consume them on the basis of the words 
of the Prophet, "They are for you, or your brother, or for the wolves". They 
J'sagreed whether he is to compensate their owner (if he should appear) fa 
tkcir value. The majority' of the (mists aid that he is liable for the ralue, while 
Milik said in Ihc best-known opinion of his that he s not liable. The reason 

i 
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for the disagreement, as we have said, is the conflict of the apparent meaning 
of the tradition with a known principle of the shaf^a, except that Malik in this 
case fprcfeired the apparent meaning and pursued the hukm of the apparent 
meanings Shnilarly, he did not permit disposal of the found property whicfa 
must be proclaimed (even) after a year, due to the strength of the tradition 
here. There is another iiarration from him tiiat he is liable, as in the case of 
perishable food about which he is afraid that it will be destroyed if left. The 
«(mchjdoH froin the opinions of Malik, aecordmg to his disciples, is that it 
(found property) is of three kinds: a kind that is hkely to be secure in the 
hands of the multaqit, but in which there is fear of loss if left, like things {^ayn) 
and goods; a kind that is not in his custody, but is (also) going to perish if 
left, like goats in deserted places or food that will decay; and a kind in which 
there is no fear of loss. 

The first kind that is secure in the hands of the possessor and is likely to 
be lost if abandoned, is divided into three types. First, that which is trivial 
having no significance and is of negligible value and it is obvious that the 
owner will not care for it due to its triviality. This is not to be notified, 
according to him (MJlik) and it belongs to the finder. The basis for this is the 
report "that the Messenger of Allah (God's peace and blessings be upon him) 
passed by dates lying on the road and said, 'Had they not bebnged to the 

case". This category consists of things like a walking-stick and a whip, though 
Ashhab preferred their notification. Second, are those that are trivial, though 
they have some significance and utility. There is no dispute in the school about 
their notification. They disagreed about the duration of such notification, h is 
said that it is made for a year and it is said that it is for some days. Third, is 
that which is substantial or has value. There is no dispute about the necessity 

With respect to the second kind, which will not subsist in the hands of the 

liability. They disagreed when he finds that which is likely to be overcome by 
decay (even) within the town. It is said that there is no liability in this and it 
is said that there is liabihty m it. A distinction also made between giving i^ 
as charity— in wttch case Actt is no liabitjty— and-between cetistana^ it, fef 
which »te« is Babiliiy. In the third kfat}, whiiii Didudts catnels, (MlliPs) 
ptefcreoce in it m that they be left atone dac to the relevant text, but if 1» 
tales them into custody, notification is obligatory. The ptcference B 
reHrajuishment and it is maintained ui the schotJ that this (niling) is general 
for all times, while it is said that it applies to tknes of justice. It is better, 
however, to take such things mto titostody io times of jnjustice. 
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In the indemnification of that which is notified, the jurists agreed that the 
person who takes custody in the presence of witnesses does not have to 
compensate li the thing perishes in his custody. They disagree when he does 
not take witnesses. IMalik, al-Sh5fi<I, Abu YQsuf and Muhanunad ibn al-Hasan 

even if he did not take witnesses. Aba Uanlfa and Zufar said that he is liable 
if he did not take witnesses, Milik and al^^hafi'l argued that iufttt is a deposit 
{wadfa) and the absence of witnesses dncs not move ir from (the category ol) 
trust to liability. They said that it is a deposit on the basi,? or what is related 
in the tradition of SulajmSn ibn BiM and others, who said that "if the owner 
comes (deliver it) otherwise let it be a deposit with you". Aba Hanifa and 
r. • ' — basis of the tradition of Mut'irrif ibn al-Shikhlr from 
• ho said, "The Messenger of AlUh (God's peace and 
i .,s:r,. , . jn) said, 'He who takes custody of a luna must take two 

reliable fadf) witnesses and should not conceal it or cause hardship. If the 
owner appears he has a right to it, otherwise it is wealth from Allah and He 

The conclusion in the school about this is that the finder of a lugta, 
according to Malik, may be motivated to lake custody by one of three reasons: 

second, that he takes it for iltigai; third, that he takes neither for iiiigai nor 
for conversion. If he takes custody by way of illiqUt, it is a trust with him and 
he is obliged for its safe custody and notification. If he returns it after taking 
custody, then, according to Ibn al-Qssim, he is liable. Ashhab says that he is 

he is liable as in the case of a deposit. His statement is acceptable about its 
loss, without an oath, unless he is suspected. If he takes it with the intention 
of conversion he is liable, but in this case his intention is known only to him 
(and to Allah). The third aspect relates to cases like'ilinding'a dress and taking 
it thinking that it belong to his awi people. In this, case, if ijone of his people 
tefiognkes it or daims it, it is for to r«tam it whcr<: he finitid it with&ijt 
any liability on hiin, by agreement among Malik's disciples. 

Related to this topic is'an issue over which the jurists disagreed. It is the 
case of a slave who destroys a luqla. Mslik said that it is related to the property 
rights over him, either the owner surrenders him in return for it or redeems 
him by paying its value. This is the case when the loss occurs before the end 
of the year {hawl), but if he destroys it after one year it becomes a debt on- 
liim and is not related to the property rights over him. Al-Shafi'l said that if 
the owner knows about this, he is liable, but if he does not know about it, it 
's related to property rights «via him (the slave). 
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They disagreed whether the mullaqij has recourse to the owner for what he 
has spent over the luqta. The majority said that the custodian of the luqta is 
providing a voluntary service and thus has no recourse to the owner for 
anything. The Kufis, on the other hand, said that he does not have a recourse 
for what he incurred, unless it is with the permission of the judge [hskm). 
This issue is among the ahkam of iltiqUt. This exposition is sufficient for out 
purposes under this topic. 



44..1: Chapter 3: The Uqlt (Kotmdling) 

The discussion is about the ahkm of ilttqai, the mullaqtt and about the k0 
(foundling) and its aikam. Al-Shafi<i said that taking custody of everything 
exposed to waste, with no one to secure it, is a collective (communal 
obligation (far4 kifsya). About the obligation of taking witnesses, out of fear 
that II may iead to enslavement, there is a dispute. The dispute is based upon 
the differences about the taking of witnesses in the case of luqta. 

The higt (feunaii^) is a tntoor (iiild, who has not attained puberty When 
the child is a discriramatinfe minor {mumayyK% there is vacillation about it in 
aI-ShSfi¥s school. The multaqit in this case may be any free, reliable and sane 
person, who is not a slave or a mukatab. A non-behever may only take charge 
of a non-believer to the exclusion of a Muslim, as he cannot be a guardian 
over him, but a Muslim can take charge of a non-believer. A foundling is to 
be retrieved from the custody of a fssiq and a spendthrift. Wealth is not i 
required condition for taking custody, nor is the (proper) maintenance by the 

With respect to the ahkam, he is assigned the hukm of a Muslim, if taken 
into custody within the dUr al-hlam. A child follows the reUgion of his father 
if he is a Muslim in Malik's view and according to al-Shafi% the child is a 

opinion of Ibn Wahb from among Malik's disciples. 

They disagreed about the status of the foundling. Some said that he is tit- 
slave of one who takes him into custody, while it is said that he is free with" 
his mlaya belonging to the person who takes custody. It is also said that he is 
free with the xpilaya belonging to the Muslims, which is Malik's opinion and 
for which the sources bear out unless there be a restricting soaiee like (he 
words of rhe Prophet (God's peace and blessings be upon him), "A woman 
inherits from three persons: her foundling, her manumitiea slaw and het child 
who is free from blame". 



XLV 

THE BOOK OF WADl^A 
(DEPOSIT; BAILMENT) 



Some of the outstanding issues discussed by the jurists of different regions in 
this book are related to the ahkam madfa. Among them is their agreement 
that it is a trust not subject to liability, except what has been related from 
^Umar ibn al-Khattab. 

The Malikites said that the proof of its being a trust is that Alteh has 

It is, therefore^ nesessarjf to acci^c die elaim of rthe bailee (trustee) about the 
l«twm etftiie d^fpo^t ^lor^witlihfe oath when the bailor (depositor) denies it. 
They said that imless he has made the deposit in the presence of witnesses, 

maintained that if he delivers it to him in the presence of witnesses, it is as if 
he has trusted him: for safe-custody and not for its return, he (the trustee) will, 

it. This is what is well known from Malik and his disciples. 
It is said, on a report from Ibn aI-Q5sim, that the acceptable statement is 

of wiines^S. This was also the opinion of Abu Hanlfa and al-Shafi^T and it is 

the claim of restoration, and it is not likely that a trust can be split up (into 
parts). All this relates to the delivery of the trust (back) to the person who 
made the deposit. 

With respect to the delivery of the trust to a person other than one who 

as that required of the guardian of an orphan, according to Malik, otherwise 
he is liable. The words of the Exalted require: "And when ye deliver up their 
fortune unto orphans, have (the transaction) witnessed in their presence". If 
the person (allegedly) taking possession denies the possession, the trustee is 
not to be believed wi±out evidence, according to Malik and his disciples. It 
is said that the derived opinion in the school is that he is to be believed, and 
it is the same for Malik whether or not the owner of the d^osit ordo'ed the 
delivery of the trust to whom it was allegedly delivered. Aba IlanTfa said that 



if he claims to have delivered to one to veMm he was cindered to deliver, the 
acceptable statement is that of the trustee with his oath. 

If the person to whom delivery was made aciinowledges the deposit 
(delivery), that is, if he is someone other than the depositor and he claims Iqss 
(of the deposit), the trustee has either delivered to him on trust, when Ke is 
the agent of the trustee, or on his own responsyjiltQ^. If die aec^tor h a 
reliable person^ the opinion of Ibn ;d-C^im ^tm. He said <Hice that the 
person makingf the deKvery is abs<4i^ throa^ the actos&wledgmejii ef the 
acceptor, and the HaMlity is on die person giving liie order and hfe agent for 
possession; He said another time that the person delivering the possession is 
not absolved except by adducing evidence of delivery or by the possessor 

When he delivers it tlhim on his responsibility, for example a man says to 

If he retains his credit worthiness the person delivering is absolved, in the 
opinion of the school without dispute, but when the legal capacity in terms of 

The cause of all this disagreement: is that a trust strengthens the claim of 
the plaintiff so that his statement is accepted along with his oath. Those who 

for whom the depositor ordered delivery, that is, the agent, said thai the 
acceptable statement is his in his claim as is the case with the claim of the 
trustee. Those who considered this amma to be weaker said that the person 
making the delivery is not absolved through the confirmation of the person 

making the delivery to the ms^mur, just as his statement was accepted with 
respect to the person giving the order. This is the opinion of Abu I4amfa. 
Those who consider him (the agent) as weaker than the prinoEpal said the 
ttimee^is liable tmless the pearsofi taldng pessesatm i^o4a«s. the property. 

When he makes a deposit with the condition that he will be liable, the 
majority mainrain that he is not liable, while otiers hold that he is. On the 
whole, the jurists collectively maintain that the trustee is not liable, unless he 
transgresses, and they differed in dififerent cases whether the act amounted to 

and then returns something identical, or utilizes it for his expenditure and 
then restores it- Mahk said that liability is removed from him, in the case of 
identical property, when he returns it, while Ab& HmTfa said that if he retujms 
the property itself before spending it, he does not <XHnpensati^, but if he 
returns something identical, he is liable. *^Abd al-Midik and al-Slrft said that 
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has no right to travel with it unless he has been given the deposit on a journey. 
Abfl yanifa said .that he may do so if the road is safe and the depositor has 
not prohibited him from doing so. Another issue is that the trustee does not 
have the right tn cutru^L the deposit of another to someone else, without an 
excuse, if he does ths he is- liable. Aba IJant& said that if ho nitittsts it to 

are the same as Ms family. According to Malik, he has a right to entrust what 
has been entrusted to him to members of his faraily, those whom- he trusts and 
who are under his authority like his wife, child, ama, and those who resemble 

On the whole, by collective agreement, it is obligatory on him to protect the 
4epea1: in accordance with the practice of the people in protecting their 
ppopetties. They agreed upon what was obviously the right manner of 
protection, but disagreed about tliat which was not so obvious, like their 
disagreement about the person who put the deposit in his pocket and it was 
lost. The well-known opinion is that he is then liable for it. According to Ibn 

shoes and it was lost, there is no liability for him. They disagree about his 
liability arising due to forgetfulness, Uke forgetting where he kept it or forgets 
who deposited it with him, like two persons claiming the same thing. It is said 
that they take oaths and it is divided between- them. It is also said that he 
compensates each one of them. When he desires to go on a journey, according 
to Afelik, he has to deposit it with a trustworthy person in the land and there 
is no Hability for him irrespective of his being able to deposit it with the judge. 
The disdplcs of al-Shsfi'l dififered in this. Some of them said if he deposited 
it with someone other than the ^Hm, he is liable. 

Acceptance of a deposit, accortling to MaBk, is not obl^atory at all, biit 
there are jurists who hold that it is obligatory when the depositor cannot iind 
anyone else with whom he can make the dcpo.sit. There is no compensation 
for the trustee, according to him (Malik), for safeguarding the deposit, but 

responsibility of the depositor. 
They disagreed under this topic about a well-known issue regarding the 

waking a profit Is this profit permitted (Hill) or prohibited {karsmj? MjUk, 
«1-Uyth, Aba Yasuf, and a group said that if he retu'ms the property, the 



THE DtSTWOWSHED Jlmisra PROttR 



profit is proper for him, though he was a usurper besides being a trustee. Aba 

principal and give away the profit as charity. A group said that both the 
principal and the profit belong to the owner of the deposit. Another group said 
that he has an option between the principal and the profit. Yet another group 

profit obligatory in the case of his death. Those who took into consideration 
the transaction said that the profit is for the person undertaking the 

the owner of the capital. It is for this reason that when 'Umar, may Allah be 
pleased with him, ordered his sons, ^Abd Allah and 'Ubayd Allah, to return 
the money which Abt Moja al-AshSjrl had loaned out of the nl^mil with 
which they traded and'nwde a tofe proSt, it sras said te him, "If only you 
had given it as ^i>3^. He compScd with this, as tme part of the prolk would 
go to the worier and the other part to tte owner of the capital, and this was 
fair. 



XLVI 

THE BOOK OF ^JRIYA 
(COMMODITY LOAN) 



The discussion of ^Sriya (commodity loan) relates to its elements and a^tkam. 
It has five elements: fara (lending), muhr (lender), musta'-lr (borrower), mu^ar 
(thing lent), and flgha (the form of the contract: offer and acceptance). 

fsra is a benevolent act that is recommended. A group from among the 
earliest ancestors emphasized it vigorously. It is related from 'Abd Allah ibn 
'Abbas and 'Abd Allah ibn Mas'ud, both saying about the words of the 

esshangs jiiKHJg thoasrihres Hie hatdiets, budstts, lopes, pots and wh»t is 
sfaito to theui. There is no other condition for the «»% (lender) other than 
that he should be the owner of the thing lent C-ariya), either its corpus or its 
usufruct. The preferred view is that it is not proper on the part of the 

Commodity loans are granted in houses, land, animals, and in anything that 
can be identified by its substance as long as it has a permissible utility. It is, 
therefore, not permitted to allow the lending of slave-girls for sexual 




The form (figha) of fara consists of any word that indicates consent. It is 
a permissible (ja^iz: terminable at will) contract according to al-Shafi'l and Abu 
9amfa, that is, it is for the lender to recaU his loan whenever he hkes. Malik 

to utilization. If he stipulates a duration, such a duration is binding on him. 
If he does not stipulate a duration, a duration that is considered reasonable by 
people for such a loan is binding on him. The reason for this disagreement is 

There are many afikam related to it. The best known of its problems is 
whether it is a liability or a trust. Among them (the jurists) were those who 
said that it is a liability even when evidence can be adduced for its loss. This 
is the opinion of Ashhab, al-Shafi'l and one of the opinions of Malik. Among 
them are those who held the opposite of this, that is, it is not a liability at all. 
This is Aba H«ilfa's opinion. Some said that he is liable for what is concealed 
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showing loss. This is Malik's opinion, as well as the opinion of Ibn al-Qpsim 
mid of the m^w^ of his (Malik's) disciples. 

Hie reasjat for disagreement is the conflict of traditions on the issue. It has 
been related in a confirmed tradition that the Messenger of AMi (God's peace 
and blessings be upon him) said to 5afwan ibn Umayyah: "But it is an '^Uriya, 
a hability to be returned". In some versions he said: "But it is an ^ariya to be 
returned". It is also related from him (God's peace and blessings be upon him) 
that he said: "There is no hability on the borrower". Those who preferred and 
accepted this dropped liability from it, while those who adopted the tradition 
of $afwan ibn Umayyah held -him liable. Those who attempted to the 
reconcile them made a- distinction between what is concealed' from view and 
what is visible. The tradition, however, which, says that "There is mr liability 
on the borrower", is not widely known itnsskhut), while the tradition of 
§afwin is saif^. 

Those who did not favour liability, compared ^Sriya to wadfa, while those 
who made a distinction said that madfa is accepted for the benefit of the 
person making the deposit; whereas '■Iriya is for the benefit of the recipient. 
They agreed— I mean al-Shafi%, Abu HanTfa and Milik— about ijara (hire) 
that it carries no liability (for loss). Al-Shafi'i having held that there is no 
habihty in hire, must accept that there should be no liability in '■anya, 
especially when it is accepted that the basis of liability is utilization of benefits; 
because if he was not liable w hen he took possession for the mutual benefit of 
both lender and beneficiary, it is appropriate that he should not be liable when 
he takes possession for his own benefit aloiie, if the- (deletion of the) benefit of 
the person making the delivery is effective io negatii^ HabiKty. 

They disagreed wheii liability is stiptibted as'a condiiioa. A group of jurists 

the condition .becomes void. It is deduced from Malik's opinion that if he 
stipulates liability as a condition on an occasion when liabiUty is not imposed 
on him, it necessitates the payment of a reasonable rent for the ^anyo, as this 
condition removes ^ariya from the l^ukm of ^artya and moves it to that of a 
void ijara, the owner not having consented to loan it with the exclusion of 

The opinions of Malik and al-Shafi'l differ when the borrower plants or 
constructs (in the land) and<the term of the loan expires. Malik said that the 
owner has an option, he can ask the borrower to uproot his plantation and 
demolish the eonstructioni or he may give him the value that his work will 
have after demolition. It makes no differsmce, according to iMalik, whether the 



Se/chooses toX the bonower will be compiled to comply.' If he refuses, 

not have the right to demolish the addition for sale of the rubble as he opposes 
demoUtion; and the borrower's demand to destroy the addition without 

responsibihty, and that what is customary is to be regarded as a condition. 

Ajccording to Afelik, if he uses the loaned property in a way that reduces its. 
4-alue, be is liable for the reduaion (caused). Thcj disagreed under this topic 
about a person who asks his neighbour tt) lend him his wall so that he may 
insert a beam ia it (fcr<his mot) in a way that does not injure the neighbour, 
afid gecra'ally, «nythiRg by whit^ the borrower benefits and it docs not injured 
the bBte MaBk and Abo ijanlfa said that this is not to be enforced 

by the ramrt, as is not subject to jtidicial action, white al-Shafi't, Abmad, 
Aba Brawi, Dawod and a group of the traditionists said that it may be 

The proof of the latter is what has been recorded by Milik from Ibn Shihab 



hying a beam on his wall". Abn Hurayra added: "What is this that I see you 
opposing It, by Allah, it will be thrust between your shoulder blades". They 
also argued on the basis ot what has been related by Malik from ^Umar ibn 
aliKhattib that al-Dahhaq ibn Qays wanted to run a canal through land. They 
decided that it should pass through the land of Muhammad ibn Maslama, so 
he asked him to let hiin through, but Muhammad still refused. Al-Dahlisk 

refused. So al-Dahhak spoke to 'Umar ibn al-Khattsb about it. <Umar 
summoned Muhammad ibn Maslama and ordered him to let him through. 
Muhammad said: 'No!' 'Umar said to him: 'Do not forbid your brother what 
benefits hun and does not harm you'. Muhammad said: 'No!' 'Uinar, then, 
said ta tma: % Allah we will mil it thnmgli even if it fc oivef your (dead) 
bo%"'. Umar asked him to g® ifa:ough with it and al-t3ah^ eooijilicd. 
Similar is the tradkion of 'ftmr ibn Ya^yi al-Mazinr from his father, tha he 
said: "In the grove of my grandfather iherc was the harvest for 'Abd air 
Rahnmn ibn ^Awf, so he decided to move it toward the ade of the next grove, 
hut the owner of the grove forbade him. He talked to 'Umar ibn al-Khatab, 
who decided in favour of %bd al-Rabiaan ibn %«f for moving it"i 
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Al-Shafi'l blamed (^adhala) Malik for including these traditions in his al- 
Mumam^ and not using them. The reliancc'of Malilt and Abu 'Hanlfa is on 
the words of the Prophet (God's peace and blessings be upon him); "The 
wealth of a Mushm cannot become lawful (for use), except by his voluntary 
consent". According to the others the generality of this has been restricted by 
these traditions, particularly by the tradition of AbD Hurayra. According to 
MEhk It IS ta he laterpcetect as a Tecqmmendation (not an obligation) and 
whenever a tradilioii is capabfe of irestitctmg (the general) and it dso consists 
of a recotnmeodatidn, interpreting it to mean recommendation is belter, 

Ibn al-Qasim that the rulir ima 
about the canal is not to ! 1 al- 

Rahman ibn 'Awf for movn.„ I , , a new 

that was not there before. This suffices for our purpose. 



XLVII 



THE BOOK OF GHASB 
(USURPATION) 



In this book there are two chapters. The first is about liability (damm), which 
has three elements (arkan). First, the causes giving rise to liability Second, 
things in which liability arises. Third, the obligation. The second chapter is 
about the unexpected eontingeneies afleetiiig the: usnrped property. 



47.1. Chapter 1: Liability in Usurpation 
47.1,1. Element 1 

They disagreed about the cause, the bringing about of which, leads to 
liability, when loss has occurred through another (direct) cause. Does it lead 
to liability? This, for example, is like opening the cage of a bird, which flies 

away. Abu Hanlfa said that he is not liable in any drcumstances. Al-Shafi=I 

that he is liable if he shoos it away, but he is not if did not. Within this 
issue is also the digging of a well so that something falls in it and perishes. 
Mslik and al-Shafi^r said that if he dug it in a manner that amounts to a tort, 
he is Uable for what is lost in it, otherwise he is not liable. It appears through 
the principle of Abu IJanTfa, in the case of the bird, that he is not liable. 

Is intention sJiputeed as s condition for the commission of the act? The 
ndWtnown opinion is .that sfealdi is 1» be comyenrated irfieiher desteojfed 
SiteBSonaJly or by mistake, ttoogh th^ did differ !b the snbsiiisty issues 
under this fopie. Is ic also stipulated that his act be voltiriiary. It is known 
about al-Shafi^T that he stipulated voluntary condixt and, therefore, impascd 
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47.1.2. Element 2 

Things in which compensation is oUtgatflry indude each titag wIkbc 
subsunct: he dcsUDys, ur pcri<ihes in the pos&ciision of the usurper due t» a 
natural calamity, or passes into the possession and ownership of another. This 
by agreement, is in things that are movable and transformable. They disagreed 
about things that are immovable and cannot be transformed like real estate. 

when a house is razed its value becomes due. Abu Hanifa said they are not to 
be compensated. The reason for their disagreement is whether the possession 
of the usurper over immovables is the same as his possession over movable 
and transformable things. Those who rendered their hukm as one said that 
they are compensated, while, those who did ttot consider it the same said Ifeat 
there is no compensation. 

This relates to the obligation ^lulH!ity) m usurpation. The obligation of tho 
usurper, when the property exists with hi'n in substance without mesne pnifits 
or loss, is its restitatten. Tbwe is no disagreemem in this. When the substance 
has perished, they agreed that if it is (property that is) measured or weighed, 

They disagreed about chattel ('are/;. i in 

value on the day of destruction. Al-Shjfi'l, Abu Hanifa and Diwud "said that 
the liability in this is for identical property. Recourse to payment of value is 
made only when the an identical property is non-existent. Malik's reliance is 
upon the well-known tradition of AbO Hurayra from the Prophet (God's peace 
and blessings be upon him), which reads: "If one who sets free a slave in 
whom he has a share, he is obhged to pay the value of the remainder through 
fair valuation". The point of the argument in this is that he (the Prophet) did 
not oblige him for identical property, but for its value. 

The reliance of the other group is upon the words of the Exalted, "Whoso 
of you killeth it of set purpose he shall pay, its forfeit in the equivalent (jnithti 
of that which he hath killed, of domestic animals"^*' and also on the argument 
that it is the utiKty of a thing that is the desire of one .transgressed upon. 
Among their proofs is what is recorded by Abo Djwod of the tradition of 
Anas and others "that the iVlesscnger of AlBh (God's .peace and blessings be 
upon him) was with some of his wives and one of the Mothers of the Believers 
sent a maid with a large bowl .of hers in which there was food". He said, "She 
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{one of the wives) struck it with her hand and the bowl broke. The Prophet 
(God's peace and blessings be upon him) took the two pieces and pressed them 
against each other and placed all the food in it saying. Tour niother is jealous, 

Messenger of Allah (God's .peace and blessings be upon him) kept the bowl 
rill they had finished eating when he delrvered the sound dish to the maid. He 
kept the broken one in his house". In another tradition it is said "that 'A^isha 
was the one who felt jealous and broke the utensil and it was she who said to 
the Messenger of Allah, 'What is the penahy for what I have done?' He said, 
*A utcfisil identical to that utensil and food identical to that food' ", 

47,2. Chapter 2: Contingencies 

The unexpected happenings affecting the usurped property and causing an 
increase or loss, are cither from creatures or from the Orator. In case of loss 
occurring through a natural calamity, the owner can either take it hack with 
tJje loss Of hold him BaWe for the value as on the day of usurpatfcm. It is.said 
thsit'h« has a right to take k back and hold the usurper liable ft» the y aliie of 
the defect (caused). If the loss is caused through a wrongful act of the usurper, 
the person wronged has an option, in Malik's school, to hold Mm Uable for 
the value as it was on the day of usurpation or to take it with the value of the 
defect with Ibn al-Qasirh saying that the value of the defective property is 

defect on , the day of usurpation. Ashhab held that he has an option to hold 
him Jiable for the value or to take it with the defect and there is nothing for 
\m 00 account of defect caused through a natural calamity. This was also the 

The reason for this disagreement is that those who considered the usurped 
I^c^ty a liability of the usurper on the basis of value as it was on the day 
efngfltpation considered any resulting increase or decrease in it as if it had 

aot fer loss whether it was caused by him or was an act of God. This is 
deduced from, the opinion of Abo Hanlfa and, generally, from the opinion of 
those who hold him hablc for value on the day of usurpation only. Those who 
hold the usurped property to be a liabiUty of the usurper and consider it be 
his as long as he has possession over it, rnipose upon him the highest value 
and make him liable for the restitution of revenue and compensation of loss, 
irrespective of whether it is caused by his act or by an act of God. This is the 
opinion of al-Shafi% or a deduction from his opinion. Those who distinguidi 
between a damage caused by the usurper and the damage; resulting from an 
act of God, whieh is ft^lik's well-known opinion and also of Ibn alr^^sim— 
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and his reliance is upon qiyas al-shatah—rramtam that the wrongful act of the 
usurper upon the thing usurped is a second usurpation repeated bj him, as if 
he committed a tort upon it when it was m the possession of its owner. This 

If the tort IS committed when it is in the possession of the usurper, but is 

hold the usurper Uable for the value as it was on the day of usurpation, with 
the usurper prosecuting the offender, or to let go the usurper and to prosecitte 
the offender under the rules of torts. This is the hwkm of a tort committed on 
the property in the possession of the usurper. 

divided in Malik's view into two types. First, torts that do away only with a 
negligible utihty, with the major function of the thing subsisting. The liabUitj 

is done by valtiation in its sound state and its valuation after the tort, the 
difference being paid. If the tort destroys the major purpose of the thing, i^ 
owner has the.aptioB to ddByer it.to the ofiendet and charge its v»hj», m to 
charge the value of the dsntage caused by the offendet. Al-Slisfi'i and Ala 
Hantfa said that he bas nothing besides the value of the damage caused. The 
cause of disagreement is the comparison with the case of the usurper and 
holding similar the loss of the major function as the loss of the thing itself 
Growth is divided into two types. First, when it is an act of God, like a 

being removed. Second, when it is brought into being by the usurper. With 

by the usurper, however, is divided, as reported by Ibn al-Qisim from Malik, 

tangible, like dyeing a dress or decorating a building or what resembles it; 
second, when his addition costs him no money but only labour, like stitching, 
weaving, or milling wheat and hay, making flour out of it and making a 
wooden case from a piece of wood. 

In the first case when he adds something tangible costing him some Of Us 

its original shape like 'a swamp on which he erected a building or what 
resembles it; second, when it cannot be restored to its original shape, hke a 
dress he has dyed or flour he has turned into dough. In the first instance, the 

shape and remove what he has accumulated in it of debris and other material, 
or to give the usurper what would be the value of the debris after reducing 
the casx of demolition from it, that is, when the usurper is not rc^y to "l" 
this himself or to have it done by someone else, but is gtaing to hire somefflii* 
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to do it. It is said, though, fJiat he is not to reduce the cost of demoiition from 
it. This takes place when such rubble has value, but when it has no value the 

require the usurper to restore it to its original shape. If he does not ask him 
to do this, the usurper has no cause of complaint. In the second instance, he 
hjs the option to pay for the value of the dyeing and to take back his dress or 
to hold him Uable for the value of the dress on the day of usurpation. This is 
not possible in floiu- that he has converted into dough with fat, or in similar 

usurper is obliged to return identical food for it, or value when identical food 

The second type in the first main division, that iSj whea the usorper does 
not add anything to it beside labour, is also tlivMed into two types. I^irst, when 
it is minor and the name of the thing does not change to something else as in 
mending a dress or trailing it. Second, when the labour is considerable and 
transforms the name of the usurped property, like wood by making it into a 
ixjx, or wheat by turning it into flour, or yarn through weaving, or silver by 
moulding it into jewellery or into dirhams. In the first case, the usurper has no 

of the thing as it was on the day of usurpation, or its mithl w here it is available. 

Ashhab assigns it entirely to the owner, the basis being the issue of 

separately acquire out of dyeing, darning, spinning, weaving and milhng. It is 
related from Ibn 'Abbls that dyeing amounts to loss (of the item) that makes 
the usurper liable for the value as on the day of usurpation. It is also said that 

dyeing and the latter in the value of the dress, that is, when the owner of the 

the value of the dress. This opinion was rejected by Ita al-Qssim in al- 
MuJawmna while discussing the topic of luqla. He said that joint ownership 
does not occur, except in cases of manifest doubt. The opinion of al-Shafi'l in 
the case of dyerag is the same as that of Ibn al-t^im, except that he permits 
)oim ownership between tfccm saying that the usurper is to be ORlered to 
bleach the dress if that » possible even if the dress is tedUced in value, the 
I owner being liable Im tke exten* of the toss. 

I The principles of &te law (shsf^) require that, the wealth of the usurper 
I should not becanic permissible due to his usurpatkm, whether it is a utility or 
¥' (V"); except when-the contender argues on the basis of the words of 
m Ptophet (God's peace and blessings be upon him), '^No right ensues from 
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implies in the first meaning that no benefit is generated between his wealth 
and the thing that he usurped, I mean, his wealth related to the usurped 
property. This is the hukm. obligatory in a thing usiuT)ed, irrespective of its 

They disagreed in the school about the Ifuim of , mesne profits into two 
opinions. First, that the Aate of the mesrie profits is the same as the hukm of 
the thing itself Second, that their tiukm is different from the usurped 
property. Those who held that their hukm is the same as that of the usurped 
property, which is the opinion of Ashhab from among the disciples of Malik, 

usurpation; or is liable for the highest value they have reached — according to 
those who maintain that the usurper is to be made liable for the highest value 
attained and not the value of the usurped' property on the day of usurpation. 
Those who hold that the hukm of the mesne profits is different from that of 
the usurped property, differed extensively about their ^ukm after agreeing that 
if they are lost with supporting evidence there is no liability on the ustu^. 
If he merely claims that they are lost, he is not to be believed, when -the 
property is that which is not concealed from his view. 

mesne profits generated from the usiirped property, being of the same species 

the thing, but do not have the same form, like fruit and milk of animals'! 
Third, mesne profits that are in the nature of benefits hke rents and. produce 
and what resembles them. 

There is no dispute, that 1 know at, about things having the same nature 
and form that the usurper returns them, as in the case of a child with its. 
abducted mother, even if it is the child of the abductor. They differed about 

and the value of the mother. Al-Sh3fi'i said that he remrns the child and the 
value of the mother, which is analogy. When the mesne profits generated are 

mesne profits are for the usurper. Second, that it is binding on him to return 
it with the usurped property if it exists, or its value if he claims to have lost 
it, there being no other support for his statement. If the usurped property 
perishes he has an option to hold him liable for the value, there being nothing 
for him from the mesne profits, or to take it with the mesne profits, there 

They disagree about mesne profits that-atc nut bom, feroiing five opiniotis. 
First, that he is, not liable for its return as a whole without; distinction. Second, 
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is binding on him if he rented it out, but no return is binding on him if he 
just utilized It or let it stay idle. Fourth, return is binding on him if he rented 

Ijetween animals and real estate, I mean, he returns the benefits derived from 

relates to what he earns from the usurped property through its substance and 

In the case of the amount he earns by transacting in ic and by converting 
iK substance, like dindrs that he appropriates and trades with making a profit, 
the profit is for him through the unanimous opinion of the school. A group 
of jurists, however, said that the profits are also considered usui^ecL This is 
the case when he also intended the appropriation of the i^lM^i feut when he 
intended the appropriation of the profits and not the cap^fl, im is K^Ie for 
the profits without qualification. There is no dispute about this whether he let 

it is reduced. 

a man's animal, riding it or carrying loads on it, there is no liability for rent 
on him for ridmg it or for carrying loads on it, as he is liable for it if it perishes 
tJirough his tort This is his opinion in all things.that are moYable and cafl he 
tean^Ottned. He mainfaSK fliat v?hm he became liaWc for it through his ton, 
its profit becsne penni^ible to him. Tins is just v/hat the MaEHtes msmtaiu 
in the case of trading with usurped wealth though the difference between them 
is that whatever is utilized in trade changes its form, but in this case the form 

usufruct; is based on their disagreement about the generality of the words of 
the Prophet (God's peace and blessings be upon him), "Entitlement to revenue 
is through a corresponding liability {for loss)" and his v/ords, "No right ensues 
from the investment of the usurper". The words of the Prophet were recorded 

return the income from his earnings to the buyer. (The question is) when a 
general tradition relates to a specific cause, is it to be confined to that cause 
c« k- fijih^e a ©eneral appUcatitaj? There is a well-known dispute about it 
the jurists of dilFerent re^ons. Those who confined it in this case to 
its a^asQ said tf^ ^i^asroent <£Q reveiwe betSomes obhgatory as a liability in 
whatever comes to a person in ^Gubtful drcumaances, like buying a thmg and 
deriving revenue from it thus (giving rise to) m entitlement. The revenue of 
th^ which comes -to him in circumstances that are not doubtful is not 
permissible to him as he is a usui^er and. the investment of the usurper dees 



nol lead to a right. The appHcation of this tradition extended to capital and 

Those who treated the matter in the opposite way and made the words of 
the ftopte (Sod!s peace and blessings be upon him), "Entitlement to revenue 
is through corresponding liability (for loss)", applicable to cases having a cause 
other than its specific cause for which it was prescribed, while they restricted 
the saying of the Prophet (God's peace and blessings be upon him), "No right 
ensues from the investment of the usurper", by making it applicable to the 
corpus and not the usufruct, said that the usurper does not have to return the 
usufruct. The general rule of analogy, as we have said, requires that ben^ts 
and reproduced things should be given the same treatment in assigning 
liability or in not assigning it. AU other opinions that fall in between these two 

The junsts agreed unanimously that one who plants date-palms and 
cultivates crops generally or vegetation in another's land is to be ordered to 
uproot it due to what is established ±rough the tradition of Malik through 
Hisham ibn 'Urwa from his father that the Messenger of Allah (God's peace 
and blessings be upon him) said; "One who revives barren land, it is for him, 
but no right ensues from the investment ('■irq) of the usurper". '■Irq of the 
usurper, according to them, is what he plants in another's land. AbQ DawQd 
has reported this tradition with the following addition: ^XJrwa said that the one 
who related this tiadition to me said, "Two men brought their dispvite to the 
Prophet (God's peace and blessings be upon him), one of whom had planted 
date-palms in the other's land. The Prophet gave his decision, returm'ng the 
land to its owner and ordered the owner of the date-palms to uproot them 
from it". He said, "I saw them when their roots were being cut with hatchets 
and they were date-palms fully grown when they were uprooted from it". The 
exception is what is widely related from Mjlik: "In the case of the person who 

the land is not to uproot the crops and the cultivator is obliged to pay rent 
for the land". It is somedmes reported from hint and it resembles the opinfcifl 
of the majority^ that anything that is of mouse to the usurper, once be uproots 
and. removes it, belongs to the owner who pays the cost of sowii^ to the 

A group of jurists distingotshcdibstween cfops and fruit trees. They said 
that one sowing in another's hnd h entitled to mainteianix and ifce WKt of 
sowing. It is the opinion of a tege pumbw of the AW al^Madtna and was 
upheld by Abu '^Ubayd. It rdsted ftom ibn Khaitj that the Prophet 
(God's peace and blessings b« upon him) said, "One who sows in other 
people's had without thdr consent is entitled to maintenance, but does 
get any share of the produce". 
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Tfie jurists disagreed in regarding what is ruined by domestic and loading 
animal into four opinions. First, tliat in tlie case of tlie unleashed animal, the 
owner is liable for what it ruins. Second, that he is not liable. Third, that the 
liability rests on the owners of animals (let loose by them) at night, but there 
is no hability on them for what they destroy during the day. Fourth, 
imposition of liability in the case of those that did not break loose, there being 
no liability for those that cut loose. Among those who said that there is liability 
during the night, but none during the day are iMaUk and al-Shafi<i. Those who 
said thai there is no liability at all are Abo Hanlfa and his disciples. Al-Layth 
upheld unqualified liability, except that he said that the liability extends to the 
value of the animal. The fourth opinion is related from 'Umar (God be pleased 

The sources of reliance for ]VWifc.and aJ-Sfsfi%are two, in.thig issoe. Fitst 
are the words of the Exalted, "And David and Solomon, when they gave 
judgment concernittg the field, when people's sheep had strayed and browsed 
therein by night; and Wc were witnesses to their judgment".'" Nafsh, 
according to the experts of the language, does not take place except by night. 
This is a proof according to the opinion of those who view that we are bound 
by the law of those before us (earlier Scriptures). The second is his (MUik's) 
mursal report from Ibn Shihab "that al-Bara= ibn "^Azib's camel entered 
someone's grove and caused damage in it. The Messenger of Allah (God's 
peace and- blessings be upon him) decided that the grove's owners have to 
guard it during the day, but what the animals destroy during the night their 
owners have to bear". Abo Hanifa's reliance is on the words of the Prophet 

waived'"' ,M-TahSwr says^hat the actual opinion of Abu Hanlfa is that if they 
are guarded while loose, there is no liability, but if they are let loose without 
a guard there is liability. The Mahkites said that their statement is contingent 
upon the fact that the cattle be in grazing land; if they arc in cultivated land 

night. The reliance of those who maintain Uability for damage during the day 

is, it is a tort through things let loose and the principles say that the- tortfeasor 
is liable. The basis for those who distinguish between those that break loose 
and those that are let loose, is obvious, that which breaks loose cannot be 

Tb« tm<m for thfr disagrssBJent in tWs ti^ is the conflict of prinmples 
wBi tradStions and the cotiiSct of traditions intn ss, 1 mean, the prhjciple 
<W»ses, "Damage by the dumb (animals) is waived (as a waste)" It also 



distinction in tiie tradition of al-Bara' opposes the words of the Prophet, 
"Damage, by the dumb (animals) is waived (as a waste)". 

Among flie speU-inown issn«s in this topio their dBa^wment abotil the 
^ukm of injuries to the limte of OTiimls. It b rebted from 'Umar ibn al- 
Khattab that he gave a decision about the eye of an animal awarding a fourth 
of its price. He wrote to Shurayh and ordered hiiii to award damages 
accordingly. The KufTs upheld this and "^Umar ibn 'Abd al-'AzIz also gave 
similar decisions. Al-Shafi% and Malik said that the award of damages for an 

the analogy of torts against property. The Kofis relied in this on the opinion 
of ^Umar (God be pleased with him) saying that if a Companion expresses an 
opinion and nunc of the othcr-Qimpaiiions opposes him, but his opinion is 
contrary to analogy, it is oblig»t«y to act upen his opinion as it is known that 
hc'iadopted. the opinion en the basis oftsjp^tfy that is, nailtov a precedent from 
Sic Prophet. The reason for the disagreement is, then, the conflict of analogy 
with the opinion of a Companion. 

Witllin this topic is their disagreement about killing an (attacking) violent 
eaittel and all cases of self-defence and what resembles them. When a person 
is afraid for his life and kills the assailant, is he to be held liable? Malik and 
al-Shafi'l say that there is no habiUty on him if it turns out that he was afraid 
from him for his life. Abu Hanifa and al-Thawri said that he pays his value 
(that is, iiya) in all circumstances. The reliance of those who do not view 
habihty (in this case) is analogy on the case where a man aims at another 

hcisg no retaliation against him. If this is the case for retaliatory liability (in 
HlBa| a htunaa being) {m^ it is appropriate that this be the case for financial 
liability, as Efe has a greattr priority for protection than wealth. In addition, 
there is the analogy on the case of the permissibility to kill the animal 
prohibited for hunting when it attacks. The astute among the disciples of al- 
Shafi^T held on to this. The reliance of Abn Hanifa is that wealth is to be 

of one under duress through starvation, in need for food belonging to another 
and there is no special regard for the camel in comparison with a human soul. 

Under this topic is also their disagreement about the female victim in rape. 
Is the ooercer to be held hablc, along with iadd^ for ladaq (dower).' -MIlik, al- 
Shaft^i and s!-La.yth said that he is liable to yM as well as psyroent of her 
dower. Aba :Waolfa and al-Thawrt said that he is Kablc f« imM, but thtm is 
no liability for dower, which is also the opinion of Ibn Shubrama. The retiaiicc 
of Malik is on the fact that claims for two kinds of rights are made against 
him, the right of Allih and the right of the individual; one does not annul the 
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other. The basis for this is the caie'of theft {sariqa) due to which both liability 
for property and amputation of the hand is imposed, according to them. Those 
who do not make the payment of dower obligatory linked it to two principles. 
First, when two rights gather in one case, the right of Allah and the right of 
creatures, ±e right of creatures is annulled in favour of the right of Alteh. 
This is the opinion of the KnfTs, in so ftr as they do not assimilate two rights 
in the case of the thief, financial liability and amputation. The second principle 
is that ^adaq is not a counter-value for sexual gratification, but a type of an 
Hhilda (worship) when the marriage is in accordance with the skari-a. This 

on which the usurper makes a construction the value of which is in mukiples 

demolish it and the owner takes back his ustuwma from him. AbQ Hanlfa said 

rhc usurper who alters the usurped property by erecting that which has 
considerablti value. According co al-Sh^H^ nothing is lost with an addition to 
it. Here this book ends. 



XL VIII 

THE BOOK OF IS TIHQAQ_ 
(RESTITUTION; THIRD-PARTY RIGHTS) 



The major discussion in this boolt is about the ahklm of iitibgdq. The 
summary of the fundamental abkUm of this topic is that a thing in the hands 
of a person to which entitlement is claimed (by another), by virtue of those 
things that establish such a claim for the claimant in the law, if it was acquired 
by this man (the possessor) through purchase, then, the claim is either for a 
stnall part, the whole, or for iposl of it. Further, when the ekhn is for the 
whole of it or for a major part, it has cither been altered in the hands of the 
possessor with an addition or a decrease or has not been altered. Again, it maj 
either have been purchased by the person, from whom it is claimed, through 
a price or with another commodity {malkmHn). 

"' ' ' - • • ■ ' '■ Dart, the claimant, according to MSlik, can 
he is claiming and he cannot claim the whole 
4^, ii. . . . . .1 ole or most of it, and it has not been altered, 

the claimant takes it from the possessor, who in turn has recourse to the seller 
for its price, if he had bought it with a price. If he had bought it with another 
commodity (nathnan), he has recourse to the seller for the commodity itself, 
if that has not been altered. If it has been altered in a manner that changes its 
tallfe, he has recourse for its value as it was on the day of the purchase. If the 
IJP^rty claimed has been sold, the claimant has a right either to let the sale 
proceed and take its price or to take the property itself This is the iafed of 
the claimant and the person from whom the claim is made as loltg as the 
property has not been altered. 

If the thing has been ahered, it is either altered through an addition or a 
decrease. In case it is altered with an increase, the increase may be due to the 
act of the possessor or due to a natural growth. If the growth is natural, the 
claimant takes it, like a slave-girl growing healthier or a slave boy attaining 
maturity. In the growth attributable to the possessor, like constructing further 
in a house he purchased and which is later claimed, he (the claimant) has an 
option either to pay for the addition and take his daim or to take the value of 
the claim from the possessor or to become a joint owner with the claimaW 
owning to the eietent of the value of his claim and the possessor to the extent 
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of what he has added. This is the decision of 'Umar ibn al-Khattib. When the 

example, he buys an ama and has a child from her, and she is then cUffled. 
or marries her off as a free person, but she turns out to be an ama, they agreed 
that the claimant cannot take away the child and disagreed over whether he 
can charge their value. About the mother it is said that he can take her and it 
is also said that he charges her value. If the child is bom' through a m'tej and 
the mother is claimed as a slave, there is no disagreement that the claimant 
takes her and the husband has recourse for the dower to the person who 
deceived him. If he (the husband) is obliged to pay the value of the child, he 
cannot have recourse for it to the person who decayed him, as &e deception 
(Bd not relate to the diild. 

If he (the possessor) was liable for tlie usufruci of the claimed property 
through a semblance of ownership {^kubhst al~mitk\ there is no disagreement 

have been his loss had it perished in his possession. If he is not deemed liable, 
for example, when he is an heir and another heir appears and claims part of 

though he can claim its price, like the case of a slave (he bought) who turns 
out to be emancipated, so tliat he may have recourse for the price even if he 
dies in his possession, there are two opinions in tliis. Firsts he is not liable 
when he cannot find a person to whom he can have recourse (fop the price). 
Second, he is liable if he can find a person to whoas he tsai have teeotirse fin* 

With respect to the time after which the Hs^ffuet is^ «Hd fer the daimant, 
it is said that it is the day of decision, and it Is said that it is the day of the 
establishment of the claim, and it is said thaf tl is ItBltl the day of its 
suspension. If we say that the usufruct becomes due to the claimant in any of 
these three timings, and in case these (the property in question) are trees 

picked, it is said that it belongs to the claimant as long as it has not been 
picked, and it is said that as long as it has not dried up, and it is also said as 

for (expenses of) watering and caring. This is the ease when he (the possessor) 
bought them prior ta polltation (fertilization). If he boaght Iten after 
poUmation, the fruit & the chimant, according to Ibit al-Q|sim, if ft was 
cut, and the possessor has recourse for (expenses) of watering and caring. 
Ashhab said that they are for the claimant unless it has been cut. When a right 
to land is claimed, tile rent is for the claimant if the entitlement is established 
iluring the period of sowing, but if the time of sowing has passed the rent is 
to the possessor. 
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When the property is ahered with a decrease and it is not caused by the 
possessor, there is no liability on the possessor. In case he (the possessor) his 
charged a price for it, for example, a house collapses and he sells the debris, 
after which the house is claimed by another man, this man has a right to 
recover the price for which he sold the debris. AI-QadI (Ibn Rushd) said: "l 
have not come across a disagreement, in this topic, that can be relied upon, in 
all that I have transmitted from Malik and his disciples, which are their 
principles in this subject. But it can be deduced from the principles of nther.^ 
that if the claimed thing was bought «ith goods and lim pitit have been last, 
he should have recourse (to the seller) for identical goods and not the value; 
They are the ones who uphold the taliing of identical goods in all cases of 
destruction. It is also deduced from the principles of others that he (the 
claimant) should have recourse in a similar way to the buyer, whether die 
claimed right is small or large, as his right does not extend to the rest and no 
sale has taken place in it (between him and the buyer) nor his consent been 
given. 

The book ol ktiHm is compteted, with, praise for AlBb. 
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THE BOOK OF HIBAT (GIFTS) 



its affkm. We shall mentifin in these gsnsia those imres ttet are well kjiawn. 



49.1. Chapter 1; The Elements ot Uika 

We saj: The elements are three: the wShib (dotior), mawhab lahu (donee) and 
hiha (gift). They agreed about the donor that his gift is valid if he is the owner 
of the donated property through a legally valid ownership, is in good health, 
possesses legal capacity and has a vaHd power of disposal. They disagreed in 
the cases of (death) illness, prodiplity and insolvency. In the ease of fatal 

property) on the basis of its similarity to masTyya (bequest), that is, the gift in 
which all conditions are fuUiUed. A group of the earKer jiifists and one group 
of the Zjhirites said that the gift is to be drawn entirely from Ms capital if he 
dies. There is no dispute among them that if he recoyeis fiom bis illness his 

The reliance of the majority is on the tradition of 'Imran ihn Husayn from 
the Prophet (God's peace and blessings be upon him) '% the case of the 
pei^ who manurnitted six of his slaves close to his death. The Messenger of 
Allah (God's peace and blessings be upon him) ordered him so that he 
emancipated a third of them and kept the remaining enslaved". The reliance 
of the Zahirites is on istif^ah al-fyal, that is, the continued application of the 
consensus l}jmi^) on this point, which is that as they agreed to the validity of 
his gift in health the istisisb of the liukm of consensus is extended to illness, 

tradition (above) is applicable, according to them, to cases of masiyya 
(bequest). 

The illnesses in which gift is restricted (to a third), according to the 
majority, are cases of serious illnesses. According to Malilc, serious situations 
are like serious illnesses, such as being between fighting forces, a pregnant 
[woman) approaching the time of dehvery and travelling in a stormy sea, 
allhotigh there is disagreement o5^er this. There is no interdietion in prolonged 
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respect to the mentally weak and insolvents, there is no disagreement among 
those who uphold their interdiction that their gifts are not to be given effect. 

The property that may be donated is anything that legitimately comes into 
his ownership. They agreed that a man has the right to donate his entire 
wealth to a stranger, but they disagreed about a person preferring some of his 
children over others or in denatiny all his wealth to some of them to the 
exdosion of others. Hie majority of tfe« juri^ of different regions held thk 
to be abominable for him, but if it takes place, it is Valid. The ^fiirites sai4 
that no preference is permitted, not to speak of his donating all his wealth to 
some of them. Malik said that preference is allowed, but he may not donate 

The evidence of the Zahirites is the tradition of al-Nu'man ibn Bashli, 

came up to the Messenger of Allah (God's peace and bJsssirifs be upon him) 
and said, 'I have rffied t» this soft of mine a dave that I had'. The Messenger 
of Allah 3sksd, 'Hwe you aMds iach a donatJoti to «di of your children?' He 
said, 'Nor The Messenger of Alteh said, 'Then retract it'". Malik, al-Bukhsn 
and Muslim agree upon this version. They said that retraction means 
cancellation of the hiba. In some of the versions of this tradition the Prophet 
(God's peace and blessings be upon him) is reported to have said, "This is 
injustice". The reliance of the majority is on the fact that according to a 

exclusion ofVs children and if that is die case for a stranger if is mote 
appropriate if he gives it away to one child to the exclusion of others. They 
argued on the basis of Abn Bakr's well-known tradition that "he gifted to 
Visha. twenty awsug of the yield of al-Ghaba wilderness. When he approached 
death, he said, 'O, my daughter, there is none among mankind I would prefer 

poverty after am tlKln. jaau. I gifted to you twenty awsuq. If you have harvested 
and taken poss^on of it, it is for you, for it is today the wealth of the hetfs' 
They said thai the tradition (of al-Nu'mJn) indicates merely a 

versions of the words, '' 'Do you not wish that they be equal in loving you 
and in treating you well?' He said, 'Yes!' He said, 'Then take as wimess 
someone beside me' ". Malik, on the other hand, was of the view that the 
prohibition about a man gifting his entire wealth to one of his children is more 
appropriate when construed as an obligation. He thus considered the meaning 
of this tradition as a i>rohibitioli tibligatory against a man favouritig one of his 
children exclusively with 4ll his wealth. 



The reason for the disagreement is the conflict of aralogy with the words 
of the reported prohibitton, because prohibition, according to most, should be 
coached in prohSjMttg teitE^ jpst as a ^OToiand indiiat^ am oWi|^on. 
Ttiose who upheld a. recondisdoci -^jeCspem a tmditioflal. tc^ and aiiialogy, 
ij^pc^ted th« tKiditiofi. as a. recommea^tton, or r^triceed it t& soms forms 
as is (ione by There is no diss^^eH^t 2mon$ the uphiddm of analogy 
(as a imflcij^ Of law) that k is permitted to rcarict; the generality of a mnd 
tla^gh ana^^. Simikr ^s the to fedjftsctiag its ^jparmt njeaniDf, I 
rn^Bj to intcrpreE Jiie prohibiting term to mean disapptoAral. As analogy is not 
permitted by the 23hirites, they relied on the apparent meaning of the 
tradition upholding the prohibition of favouring some of the children in hiba. 

They disagreed in this topic about the permissibiUty of gifting a share in an 
undivided common property. Malik, al-Shafi"^!, Ahmad and Abu Thawr said it 

There is no disagreement in the school (Malik's) about the permissibility of 
donatmg an undeterrmned thing or a non-existent thing that is likely to come 

with the existence of gkarar (can be gifted). AI-Shafi^T said that all things 

a thing whose sale is not allowed, its donation is not allowed. According to al- 
Shafi^I, anything whose possession is not allowed, its donation is not allowed; 
^ in dtfcis and rahn. 

(Mtx sr^ 8^:e|}tai3;ce » a ma^ in a gift, aii^nfing to all. AmoAg the 
cottditiiffis fiar donee is tihat he faust be one witose aoseptance and 

disagreed whether possession is a condition for the validity of the contract. Al- 
Thawn, a!-Shafi^i and Abu flanTfa agreed that possession is among the 
conditions of validity of hiba and as long as he (the donee) has nOt taken 

contract is concluded with acceptance and he is to compelled to take 

time that the donor becomes insolvent or falls (serious^') iH, the gift is 
annulled. He (the donor) has the right to sell it, and if the donee neglects this 

will get the |fted property.^ Possession,^according to Malik, is a condition of 

of validity according to al-ShSfi'f and Aba 0anT&. Al?mad and Aba Thawr 
! said a gift is valid through the contract and poSSEsscOft is not One of 
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essential conditions, neither of completion nor of validity, which is also the 
opinion of the Zaliii iles. Il is, however, related from Ahmad ibn Hanbal that 
possession is a condition in things measured and weighed. 

prescribed as a condition for their validity, unless evidence is proffered for the 
(specific) stipulation of possession, The reliance of those who stipulate 
possession is on the fact that it is related from Abri Bakr (God be pleased with 
him) in the tradition of his gift to '.Wsha that has preceded; which is explicit 

related from 'Umar that he said, "What is the matter with some men who 
make gifts to their sons and then hold on to them. When the'son of one of 

If his (own) son is dead 'he would say l had given this lo my son, He'^who 
makes a gift and then does iiot permit it lo the donee, retaining it till such 

This is also 'AK's opinion. They said that this amounts to a consensus of the 
Companions, as no pne has rebred a disagrecmfjii on this from iheni. Malik 
relied on both things, that is, analogy and what is related from the 
Companions, reconcihng the two. Thus, in so far as it is a contract like the 

way it is stipulated as a condition by the Companions, for sadd al-dhar^ 
mentioned by 'Umar, possession is a condition of completion and a right of 
the donee, but if he delays it till po.ssession is losl llu ough illness or insolvency 
of the donor, his right is annulled. 

The majority of the jurists of different regions maintain that a father may 
permit for his minor son who is in his guardianship and for a prodigal who is 
a major what they have gifted, just as he may permit to them what is gifted 
by others to them. It is sufficient for him- in possession to take witnesses for 
the gift and to proclaim it. This is the case in things other than gold and silver 
and those which are not determined. The source in this, according to them, 
is what is related by Malik from Ibn Shihab from Sa'rd ibn al-Musayyib from 
'Uthman ibn 'Affan, who said, "One who makes a gift to his son who is not 
a major so that he may take possession of the gift, he should make it public 
and take witnesses over it. This amounts to possession even though he is his 
guardian". Malik and his disciples said that it is necessary to take possession 
in things resided in and worn. If it is a house meant fo'r residence he (the 
donor) should move out of it. Similarly, in things worn, if he wears it the gift 
is annulled. 

In the case of goods, they held the same opinion as the other jurists, that 
is, it is sufficient to prodaim them and to have it witnessed. The narration 
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from Malik about gold and silver differs. It is related from him that it is not 
permitted, except when the father removes them from his possession and 
yjjses them on to another. It is also related from him that it is permitted if 

that the wafl stands in the father's position in this. They disagreed about the 
mother, Ibn al-Cgsim said that she cannot be a substitute for the father, and 
he related this from Malik; others from among his disciples said that she does. 
This was also the opinion of Abo Hanlfa. Al-Shafi'r said that the grandfather 
is a substitute for the father. The grandmother, mother's mother, according to 
Ibn Wahb stands in the position of the mother and the mother, according to 
him, stands in the position of the father. 



49.2. Chapter 2: The Discussion of the Kinds of Gifts 
A gift may be a gift of the corpus or the gift of the usufruct. Among the gifts 
of the corpiLs are those whose aim is the gaining of reward (Ihaipsh) and among 
them are those whose aim is not reward. Those intended for reward may be 
for seeking favour with Allah, or for seeking the favour of the creatures. There 
is no disagreement about the permissibility of gifts devoid of reward, the 
disagreement is about their ahkam. 

They disagreed about the gilts seeking reward. Malik and Abu Hanifa 
permitted them, while al-Shafi'i disallowed them, which was also the opinion 
of DawOd and Abu Thawr. The basis for the disagreement was whether they 
amount to a sale for an undetermined price. Those who considered them as 
sale for an undetetmmed price said that they are like the sales of gharar that 
are not permitted. Those who did not consider tfiem as undetermined sales said 
they are permitted. It was as if Malik considered custom as (a sufficient) 
condition in them, which is the gaining of a similar reward. It was for tliis 
teason that theif opinions differed when the donor did not agree to the thawsk 
Wh« theft was the lfUkm> They said fhit It fc binding on him if the donee paid 

him. This is''Umar's opinion as will be seen in that follows. If consent is 
stipulated as a condition in it, then there is no sale. The first view is well known 
from Malik. If, however, he is made to accept its value, sale does take place. 
Malik construes a gift to be for thawab when there is disagreement about it, 
especially when a poor man makes a gift to a rich person, or any one in whose 
ease it can be seen that he intends the attainment of thumb. 

Included in the gifts of the usufruct are those that are deferred and they 
^e called %r^, or a grant or what fesembles them. Among them are those in 
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which the stipulation is the duration of the hfetime of the donee and these are 
called al-umrs, like a person gifting to another residence m a house for his 
lifetime. The jurists disagreed about this into three opinions. First, that this 
is a definitive gift, that is, it is the gift of the corpus. This was the opinion of 
al-Stafi'l, Abo Hanifa, al-ThawrT, Ahmad and a group. The second opinion is 
that the only thing in it that is for life is the utility; if he dies the corpus 
reverts to the donor or to his heirs. This was Mshk's opinion and that of his 
disaples. In case he stipulates succession, according to Afehk, it reverts to the 

he says that this is for you and your successors, the corpus passes to the 
ownership of the donee, but if he docs not menMn successors the corpus 
teirerts on the death of the dooee <o the donor or Ws heirs. Hiis i» the opjnisn 
of OSwaU and Aba Thawr. 

The cause of disagreement in this issue Is the conflict of the traditions and 
the conflict between conditions and practice, on the one hand, and the 
traditions, on the other. The traditions are two. First is that which is agreed 
upon tor Its aulhenlicitv. It is what is related by Mahk from Jabu- that the 
Messenger ot Allah (God's peace and blessings be upon him) said, "If any of 
you institutes a ivaqf for the hfe of a person and his successors, it belongs to 
the person for whom it is made, not reverting to the person who made it, 
«'?el'*. This IS because he made a grant m which ■inhentance is now involved. 
T& second tradition is that of Abo Zubayr from J3bir, who said, "The 
Messenger of AUah (God*s peace and blessings be *upon him) said, '0 
tommunity of the Ansar, hold on to your wealth and do not giant it for life. 
Qm. who grants it far his life, it is for him m his hfe and on his death'". It 
I* related from Jabir m a different version, "Do not grant it for hfe and do 
h« turn it to a mqba (rpnqfynth the condition that it will revert to the donor). 
One who grants it for life or turns it into a ruqbl, it belongs to his heirs". 

The tradihon of AbO Zubayr is opposed to the condilion of the donor. The 
tradition of Malik from him is also opposed to the condition of the donor, but 
it appears that in it the opposition is less, as the mentioning of successors gives 
the impression of perpetuity of the grant. Those who preferred the traditions 
over the condition argued on the basis of the tradition of Abu- Zubayr from 
Jabir and also the tradition of Malik from Jabir. Those who gave preference 
to the condition held on to Malik's opinion. Those who held that the 'amni 
reverts to the donor if succeisors arc not mentioned and to the donee if 
successors are mentioned ^-ent by the apparent meatung of the-tradition. The 
tradition of Aba Zubayr from Jabir is disputed, I mean, the narration of AbQ 
Zubayr from Jabir. 

If he (the donor) uses the word residence, saying, "I make you a resident 
of this house for your life" the majority mamtain that the word residence m 



THE BOOK or H/Mr (GIFTS) 



Staihr- Al-Hasan, 'Ap' and Qitads used to hold suknd and la%lr as 
syponymous as they do tiot indicate the house itself in perpetuity, according 

have the same meaning and it is necessary that the hukm with the expression 
"successors" be the opposite of that where the term "successors" is not 
mentioned, as has been upheld by tlie Ah! al-Zlhir. 

49.3- Chapter 3: The Discussion of the ^Wtara 

t the retraction of a gift. IVlSlik and the majority "of the jurists of IMedina held 
that the father has a right to retract what he has gifted to his son as long as 
the son has not married or procured loans, that is, as long as no outside right 
is claimed from him. The ijtother too has the right to retract what she has 
gifted, if the filther is aUve. Jt is also related ftoni Mslik Ifelt she does not hive 
a ri^t to retract. Alimad and the AW at-?ahir said that no one has the i%ht 

person to retract what he has gifted, except what he has gifted to those in the 
prohibited degrees. They agreed that the gift that is called $adaqa (charity). 

The reason for disagreement is the conHict of traditions. Those who did not 
view retraction as a principle argued through the generality of the established 
tradition, that is, the words of the Prophet (God's peace and blessings be upon 
him). "The person retracting his gift is like a dog lapping up what it has 
vomited". Those who exempted the parents argued on the basis of the 
tradition of Tiwus that the Prophet (God's peace and blessings be upon him) 
said, "It is not permitted to the donor to retract his gift, except for the father". 
Thcmother was included through analogy of the father. Al-Shafi'r said that if 
At Jiadition of Tiwtts tad « complete chain I would have followed it, while 
othets said that the chain is complete through the channel of Husayn al- 
Mu^allim, who is reliable. Those who permitted retraction, except in the case 
of the prohibited degrees, relied npon what has been related by Malik from 

makes a gift to those in the prohibited degrees or makes a sadaqa cannot retract 
it, while he who has made a gift with a view to seeking a reward {thawai), he 
lus the right to retract his gift if he is not satisfied". They also said, the 
principle is that he who makes a gift without compensation is not to be 
aijudged as if he had made a (contractual) promise, except what has been 
'peed Bpon in a gift by way of f«&?a. 
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The majority of the jurists maintain that one who grants a ^daqa to his son 
and the - son dies after taking possession, inherits it. One among the mursal 
traditions of Mslil: is: "A man from the An§ar of al-Xhazraj gianted a jadaqa 
to his parents, who subsequently died. Their son inherited the property 
consisting of a palm-grove. He asked the Prophet (God*s peace and blessings 
be upon him) about it, who said, 'You have been rewarded for your sadatia, 
flow take it as your inheritance' ". Abu Dawud has recorded from 'Abd AlBh 

Allah (God's peace and blessings be upon him) and said, "I gave to my mother 
as fadaqa a female infant. She died and left this infant girl. The Prophet 

The Zshirites said that it is not permitted to any one to retract due to die 
generality of the words of the Prophet (God's peace and blessings be upon 
him) tn 'Umar about horses that he had given as ladaqu, "Do not buy them, 
the person who retracts his gift is like a dog lapping up what it vomited". The 
tradition's authenticity is agreed Upon. Al<)|dl Said that retractioB of a gift is 
not an approved ethical norm. The Lawgiver (God^s peace and biessings be 
upon him) was sent to perfect the ethical norms,. This discussion is sufRdfint 
for this book. 
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The discussion of bequests is first divided into two kinds: first, the discussion 
of the elements; second, [he ahkam. We shall talk about those well-known 



50.1. CJiaptcr 1: The Discussion of the Elements 

The elements are four: mtsr (testator), ««fs faiu (legatee), mSfa Hh 
(bequeathed property), and wafiyya (testament or will). 

They agreed that the testator could be any owner with a legally valid 
ownership. According to Malik the bequest of a safth (prodigal) or of a minor 
approaching majority is valid. Abu Hanlfa said that the bequest of a minor 
ifahJ), who has not attained puberty, is not allowed. Both opinions are related 
from al-Sh3fi^I. The testament of non-believer is also valid according to them, 

In the case of the legatee, they agreed that a bequest is not vaUd for an heir, 
due to the words of the Prophet (God's peace and blessings be upon him), 
"No bequest for an heir". They differed whether it is valid for other than the 
dose relations (qaraba). The majority of the jurists said that it is valid for other 
^an the close relatives, but is considered reprehensible. Al-Hasan and TawQs 
said that it is to be returned to close relatives, which was also the opinion of 
IshJq. The proof of these jurists is in the words of the Exalted, "It is 
prescribed for vou approacheth death, if he leave wealth, 

that he bequc, near relatives in kindness. (This is) a duty 

for all those who wara ott tevii) "."^ They are of the opinion that the article 
"a/" (prefixing the word "will") implies comprehensiveness restricted to those 
mentioned and exclusion of others. The majority argued on the basis of the 
well-known tradition of 'ImnSn ibn IJu^ayn that "a man manumit/ed six slai-cs 
that he had during his illness, and' he had no wealth besides them. The 
Messenger of Allah drew lots between thera and freed two keeping the other 
four enslaved". Those slaves were not relatives (of the deceased). 
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They agreed that a bequest is not permitted for an heir, if the other heirs 

agreed. The majority said it is^ permitted, v hile the Ahl al-Zahir and al- 

the prohibition relates to the underlying ause of (the right of) heirs or of 
non-rational (revealed) guidance. Those who maintained that it is revealed 
guidance said that it is not permitted even if the heirs permit it. Those who 
prohibited it dus to tite right of the heirs said iltat it is permitted when the 
heirs grant permission. The wavering on this issue tiefia-s to the vacillation 
about the meaning of the words of the Prophet (God's peace and blessing 

They disagreed about a bequest for a deceased person. A group, and they 
are the majority, said that it is annulled by the death of the legatee. Another 
group said it ts not annulle<l They also disagreed about the bequest fer a 
killer, hoth fot murder and aaflstaghtcr. WMn thi« topic is ijso a irdh 
known stib-iasu«,-that is, if the heirs permit (prior to his death) a bequea fet 
a deceased person, do they have the right to retract it after his death? It is said 
that they have the right, while it is said that they do not. Others mate a 
distinction- whether i5ie heirs are from the family of the deceased. If diey are 
from his family they have the right of retraction. All three opinions exist in 
the school (of Malik). 

50.2. Chapter 2: The Bequeathed Property 

In the discussion of genus, thev agreed about the permissibility of the bequest 
of the corpus, but disagreed about usufruct. The majority of the jurists of 
different regions said it is permitted. Ibn Abl Layla, Ibn Shubrama, and the 
Ahl al-?Ihir said that a bequest of the usufruct is void. The arguaiBnt of the 
majority was Urn nsufract carries the aieaiing of wealth. The argtuaent of the 
other group was .that the usufruct stands transferred to the heir and the 
deceased now has no ownership, 'thus, a bequest of what lies in the ownership 
of another is not permitted to him (the testator). This was also the opinion of 
Abu 'Umar ibn 'Abd al-Barr. 

They disagreed about the person who has not left heirs, and also about the 
extent whether it is a third or less than it. AH. of them adopted the opinion 
that a bcquca is not permitted for more than a third for one who has heiis 
accordmg to what is established from the Prophet (God's peace and blessings 
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be upon him), "that he visited Sa'd ibn Abl WaqqJs and he said to him, 'O 
Messenger of Allah, my ailment has overcome me as you can see and I have 
weahh, but no one inherits me except a daughter that I have. Do I, then, 
bequeath two-thirds of my wealth?' The Messenger of Allah (God*s peace and 
blessings be upon him) said, 'No!' Sa'd said to him, 'Hall?' He said, 'No!!' 
The Messenger of Allah (God's peace and blessings be upon him), then said, 
'A third, a third is (more than) enough. If you leave your heirs rich, it is better 
than leaving them indigent, dependent on people' ". The jurists, due to this 
tradition, adopted the opinion that a bequest should not exceed a third. 

They disagreed about the recommended rate. A group maintained that it is 
whatever is less than 3 third due to the words of the Prophet (God's peace 
and blessings be upon him) in. the tradition, "A-thitd is alot (teAfr)". A large 
number of the earlier jurists hcltl this opinion. Qatada said that Abo Bakr 
made a bequest of a fifth, and lioar of a fourth, bat a fifth is preferable for 
me. Those who said that the recommended rate is a third rehed upon what is 
related from the Prophet (God's peace and blessings be upon him) that he 
said, "Allah has rendered for you in bequest a third of your wealth as an 
addition (supplement) to your (good) deeds". This tradition is weak according 
to the traditionists. It is estabhshed from Ibn 'Abbas that he said, "If the 
people came down in bequest from a third to a fourth, it would be dearer to 
m% as the Messenger of Allah (God's peace and blessings be upon him) said, 
'A third, a third.is more than enough". 

more than a third, for one who has no heirs, Malik does not permit it, nor 
does al-Awza'l, while the opinion of Ahmad differed in it. Abu Hanlfa and 
Ishaq permitted it, and it is also the opinion of Ibn Mas%d. The reason for 
the disagreement is whether this fiuhn is specific to the imderlying cause stated 
by the lawgiver or is not specific, that is, not to leave heurs dependent on 
people, as the Prophet (God's peace and blessings be upon him) said, "If you 
leave your hehs rich, it is better for you than leaving them indigent, dependent 

included as heirs in this meaning, said that a bequest exceeding a third is not 
permitted at all. 

50.2.1. The Imphcation of the Tom (fiuyjis 

^asiyya, generally, is the gift by a man to another or to several, after his 
death, or is manimiissioii of a slavey ■whether.Jte has expressly stated the term 
msiyyn or not. This cootjact, according to thera, is jli'iz (revocable) by 
agreement (of the jurists), I mean, the testator has the tight to retract what he 
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has bequeathed, except in the case of the mudabbar (slave declared to be free 
at his master's death), abotlt whom they differed as will be stated in the book 
of tadkr. They agreed that it does not become due to the legatee, except after 
the death of the testator. They disagreed about the acceptance of the legatee 
whether it is a condition for its validity. Malik said that acceptance by the 
legatee of the bequest is a condition for its validity. It is related from al-Shafi% 
that it is not a condition for its validity. Mslik compared it to fahd (gift). 



50.3. Chapters: The Discussion of the ^Mam 

The ahkum relate either to the use of terms, or numerical calculations, or the 
law. 

Among the Well-known legal issues is their disagreement about the faikm of 
the .testator who bequeaths a third of his wealth to a man and specifies what 
he bequeaths out of his wealth as a third. The heirs then say that what has 
been specified for him by the testator is more than a third. Malik said that in 
such a case the heirs have an option to give the man what the testator specified 
or to give him a third fix)m the entire wealth of the deceased. He was opposed 
in this by AbQ Hanifa, al-Shafi'i, Abo Thawr, Ahmad and DawOd. Their 
argument is that the beque^, hy agreemei^t^ iias become due to the legatee by 
the death of the testator and % its aemgmee by the legatee. How then can 
a thing that has become hisidlB bewnsfertei from his ownership without his 
voluntary consent or without the alteration of the bequest? Malik's argument 
lies in the likelihood of the veracity of the heirs in what they claim. Abu 
'Umar ibn 'Abd al-Barr has an outstanding opinbn in this issue. He said that 

legatee takes his one-third from the specified thing and shares it with the heirs, 
but if it is a third or less, the heirs are tn be compelled to deliver it. 

If they do not disagree that tho bequeathed property is less than a third, 
then according to Malik, the heirs have a choice in giving him what has been 
bequeathed to him or in giving him a third of the entire wealth of the deceased 

accordance. with the differing narrations from Malik. AbQ Hanifa and al-Sh.lfi'l 
said he gets a third of this (specified) thing and he becomes a joint owner (for 
the residue) with the heirs in the entire estate left by the deceased till his 
entire third is acquired. 

The reason for the disagreement is that as the deceased has transgressed in 
making his bequest in a specified thing; is it then fair to the heirs that they 
be given a choice in executing the wafiyya or in being lenient to him in view 
of the purpose that was permitted to the deceased of depriving them of his 



THE BOOK OF WASAYA (BEQUESTS) 



validated. To obligate t. 



obligation to pay zakut, but he did not raalce a bequest for it. If he made a 
bequest, is that also to be from the third or is k te be tsiksti ftom the apital? 
jvtalik said that if he did not make a bequest for it, it i^E not binding om the 
heirs to pay it. According to al-Shiii'i, the heir must pay it from the capital. 
If he should bequeath it, Malik then obliges them to pay it from the third. 
According to al-Shah'r, it is to be taken in both cases from the capital, 
comparing it. to a debt, on the basis of the words, of the Prophet (God's peace 
and blessings be upon him), "The debt of Allah has a prior right of 
satisfaction". The same is the case with obUgatory kaffl'o (eipiation) and 
obligatory hWi according to him. Malik considers them from the genus of 
bcqrots required fi; he paid after death. There is no disagreement that if he 
had paid it during his lifetime feven 8n his death-bed), it would be from his 
capital, even if it was continuous. It is as if Malik, places the burden (St: the 

deceased of " ' ; ..^ !.e heirs when he makes a bequest for such 
obligations. ! jermitted it would be possible for a person 

to delay ail r.::. ::. ; i his life and when he approaches death to 

make a bequest lor them. When the other bequests clash with zakat, it is to 
be given priority over those that are of lesser importance. Abu Hanifa said that 

proportional division. Malik and all his disciples agreed that the bequests 
which (collectively) amount to more than the third, if they are of equal status; 
are to be allotted the third proportionately, but if some of these are mare 
important than the others the more important are to be given prioriEyi 

They disagreed abotit the fxSsx of prioi'ity* as is reccjrdfid in tlteir . hooks. 
Among the ^««ll-known atifhmetieal issues in this topic is w^ien t man makes 
a bequest for one person for half his wealth and for another for two-thirds of 
his wealth, with the residue reverting to the heirs. According to Malik and al- 
Shafi'l they divide the third among themselves by way of reduction (as in 
'ifO, so that the first gets two-fifths and the other 'three-fifths of the third of 
the estate, Aba Ilanlfa said that they are to share the third equally. The reason 
for the disagreement is whether the excess over the third, which is annulled, 

'he rejection of the heus. Those who -said' that it is annulled, but the 
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by way of reduction, while rliose who maintained that its consideration is 
annulled, just as if it was specified, said that they divide it among themselves 

(the testatiir) bequeaths a part ofWs wealth, and he ha^ ijropertythat is known 
and also that which is uninown. According to Malilt, the bequest takes effect 
in that which is known to the exclusion of that which is unknown, but 
according to al-Slafi% it appHes to both kinds. The reason for the 
disagreement is whether the term mal, which he used, apphes to both known 
and unknown wealth, or only to the wealth known to him? In case there is a 
muiabbar and the wealth known to the deceased is insufficient to free him, the 

In this topic there arc many cases and all of them refer to these three 
genera. There is no disagreement anion^ them that a man may leave a 

khilafa, Hke the greater general khiltfa of the imllm for which he may leave a 
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51.1. Chapter I: The Different Categories of Heirs and Their 

and some are disputed. Those agreed upon are the furif, that is, descendants; 

there are the furif of the level of^ he deceased among the lower ascendants, 

lineage, uncles and son's of uncles, specifically only the males among them. 
If these heirs are enumerated, they come to ten among men and seven in 

grandfather howsoever high, brother from whichever side, 1 mean, father's and 
mother's or of either one of them, brother's sen howsoever low,, unele and 
unde's son hawsowet low, the bosbsnd, »ti4 tjifr m»bl. As to tte women, 
they are: daughter, son's daughter howsoever' low, mother, grandmother 
howsoever high, sister, mfcx atid the mimiik 

Those disputed are the dhsjpti 1-arHm (distant kindred), for whom no share 
has been mentioned in the Book of Allah and they are not the residuarics. 
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These, generally, are the sons of daughters, daughters of brothers, sons of 
sisters, daughters of uncles, and the father's mother's son, sons of mother's 

Shafi'l,'most of the jurists of different regions, and Zayd ibn al-Thahil frot 
among the Companions maintained that they have no part in the inheritance. 
All the other Companions, the jurists of Iraq, Kofa, and Basra, and a group 
of the jurists ftorn the rest of the regions upheld their inhaitance. Those who 
niaintaified tiieif inheritance, diScred about its t?attiie, Aba H^1& and his 

the others who grant them inheritance do so through ttie doctrine of 
substitution tamll, that is, to put them in the position of the person through 

The reliance of Mllik, and of those who adopted his opmion, is on the fact 

should be established in it unless it is found in the Book or the established 
sunm, and these sources are absent in this issue. The other group believed 
that their evidence is in the Book, the sunna, and analogy. In the Book it is 
the words of the Exalted, "And those who are akin {ala l-arham) are nearer 
one to another in the ordinance of Allah","'' and "Unto the men (of a family) 
belongeth a share of that which parents and near kindred leave, and unto the 
women a share of that which parents and near kindred leave, whether it be 
little or much— a legal share"."' The term al-qmba, they say, applies to 
dkmu l-arhm. The opponents are of the view that these verses are limited 

basis of that which is recorded by af^irmidhl from 'Umar' ibn\l-Khattab, 
that he wrote to Abu 'Ubayda that the Messenger of Allah (God's peace and 
blessings be upon him) said, "Allah and His Prophet are the mawlll of one 

Abu Hanlfa said that the ihaws i-arham have a higher priority over the other 
Muslii^s, as there arc gatiotd in than t«o bases, qarSH mS Isljw. Tftey 
compared it to the preference of the full brother over the consanguine 
brother, I mean, the person who is supported on two grounds is better than 
the person who has one. Ahn Zayd and his later followers compared 
inheritance with wilaya (guardianship) saying that as the guardianship for 

the absence of the sharers and residuaries, it is necessary that the mlsya for 
inheritance be theii«. The first group has objections to these analogies, but 
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they are weak. If this has been established, we shall begin by mentioning each 
category out of the categories of the heirs, and state those which resemble 
principles among the well-known issues, those agreed apon and those that are 

51.1.1. Inheritance of Children 

IVtuslims agreed that the inheritance of the tMd froip his fether or mother, if 
there are both males ajid fenKdes, is diat the share of the inde 'm equal to the 
share of two females. When a son inherits alone, he gets the entire wealth. In 
the case of daughters being sole inheritors, one alone gets half, but if there are 

than two, then theirs is two-thirds of the inheritance" whether the hukm of 
two females not expressed is to be hnked with the iukm of three or. with that 
of one, The apparent meaning through the indication of tl« text is that thej 
be linked with of one female. It is said that the better-known opinion of Ibn 
'Abbas is the same as that of the majority. It is related from Ibn 'Abd Alllh 
ibn Muhammad ibn <Uqayl from Hatim ibn 'Abd Allah and bom Jabir "that 
the Prophet (God's peace and blessings be upon him) gave two daughters two- 
thirds". Ibn 'Abd al-Barr said, as far as I know, that a group of jurists accepted 
the tradition of ^Abd Allah ibn ^Uqayl, while others opposed him. The reason 
fur agreement on this issue are the words of the Exalted, "[A]nd if there be 
women: more than two, then theirs is two-thirds of the inheritance", up to the 
words "and if there be one (only) then the half'."' ■ 

They agreed that the sons of sons stand in the position of the sons in their 
absence, inheriting as they inherit and excluding others like they exclude, 
except what has been related from Ibn Mujihid. He said that the sons of sons 

himself does, nor dv fbm restrict the wife sp js to uwve her frrnn a fourth to 
an eighth, or the mother ftran » third to a sixth, niey agreal.ihat there is no 
inheritance for the daughters of sons «ith daughters; if the daughters of the 
deceased exhaust the .two-thirds. They disagreed when there is with the 
daughters of the son a son of the son of their order or lower than them. The 

with the daughters of the son for what is left over from the daughter, and they 
share It in the ratio of two shares of females for one of the male. This was 
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also the opinion of 'All, may Allah be pleased with him, and Zayd ibn Thabit 
from among the Companions, Abu Thawr and DawQd maintained that if the 

a share like that of two females", except when the fraction for the women is 
ntore than a sixth, otherwise they are to be given a sixth. 

The reHsnjre q£ the jaajotity is tja the gemrsUty af fhe wortfe of the Esalted, 
"Allah chaigeth you ceHccming (the proviaon for) ytfuf cUMten: to the mafe 
the equivalent of the portion: of twt) females", and the fact that the child of a 
child is included in the meaning of the term "child". In addition, since the 
son of the son becomes a residuary in his order for the entire wealth, it foUows 
that he become a residuary for the residue. The rehancc of Djwud and Abtl 
Thawr is on the tradition of Ibn 'Abbas that the Prophet (God's peace and 

to the Rook of Allah, .the iVIighty and Exalted, and what 1 left as a residue 

The reason for their disagreement is the conflict of analogy and the view on 
preference (tarjTh). Ibn Mas'ud's opinion is based on his principle that as the 

they are not entitled to inherit with another more than what is their due when 
alone. This is an argument that is close to Dawud's irpiment. The majority 
mamtain that the son's son shares with Ihem as a Ttmihmn whether he is of 
their order or is lower than them. Some .:\ .owever, expressed 




The majority of the jurists maintain that if the deceased has left behind a 
daughter and a son's daughter or sons's daughters, who do not have a ferflth^, 
the soli's dau^ters get a sixth in or^er to complete the two-Airtls. The 
Shi*ites opposed this saying that tlic son's daughter does not itiherit an^hing 
with a daughter, as is the case of a son's son with a son. The disagreement 
about the son's daughters is in two cases: with son's sons, and with daughters 
in what is less than two-thirds and more than half The conclusion about them 
is thai when they accompany son's sons, il is said that they inherit, while it is 
said that they do not inherit. Those who maintain that they inherit hold that 
they inherit absolutely as residuaries, but some of them said that they inherit 

inherit, it is also said that they do so if the son's son is of their order, and it 
is said of whafevor order. The summary about then- inheritance in the absence 
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The jurists agreed that the inheritance of a man from his wife, if she does not 

Jf «he Joves behind a child (or a son's child), he gets a fourth. The inheritance 
of a wofft^tt ff&m her husband, if the husband docs not leave behind a child 
or a child of the son, is a fourth, but if he leaves behind a child or a son's 
child, then, it is an eighth. No one can exclude them from inheritance, or 

'explicit prescription in the words of the Exalted, "And unto you belongeth a 
half of that which your wives leave, if they have no child; but if they have a 
child then unto you the fourth of that which they leave, after any legacy they 
may have bequeathed, or debt (they may have contracted, bath been paid). 
And unto them belongeth. the fourth of that which ye leave^ after any legacy 
ve may have bequeathed, or debt (ye may have contracted, hath been paid)".^* 

51.1.3. I 
Thejurii 

and it the p»t«ts soreiw aJoiK, the mother gets » t 
father due to the words of the Exalted, "pf the deceaged has no child] And 
his parents are his heirs, then to his mother appertaineth the third"."' They 
agreed that the shares of the parents in the inheritance from their son (or their 
daughter), when their son has a child or a son's child, are two-sixths, that is, 
for each one of them a sixth due to the words of the Exalted, "And to his 

are of the opinion that the term ipalad in this case refers to a male and not a 
female. They were opposed in this by some who had isolated opinions. They 
agreed that the share of the father cannot be reduced from a sixth, with other 
sharers, and that to him belongs whatever is in excess. 

They agreed in this topic that the mother is excluded by the brothers from 
a third to a sixth due to the words of the Exalted, "And if they have brethren, 
then to his mother appertaineth the sixth".''' They disagreed about the 
minimum number of brothers who reduce the share of the mother from a third 
to a sixth. 'All, may Allah be pleased with him, and Ibn Mas'od maintained 



Malik's opinion. Ibn 'Abbas held that they were three or more, and that two 
do rait reduce her from a third to a sixth. The disagreement is caused by j 
dispute over the minimum number which a plural noun indicates. Those who 
said that the minimum a plural noun indicates is three, said that the brothers 
who exclude her are three or more, while those who maintained that the 
minimum included in the plural noun is two, said that the brothers who 
exclude her are two, I mean, in the w«nis. of the Exjlted, "And if he his 
brethren"."-' There is no Jispnte thai males and fcmsfcs are included in the 
term "brethren" in the vefte, and this is accordhig to the maforitj'. Some of 
the later jurists thought that the mother is not reduced from a third to a sixth 

Within -this topic they differed about who inherits the sixth that is reduced 
from the share of the mother through brethren when the deceased is surviTed 
by parents and brethren. The majority said that this st,\th is lor the father 
along with four-sixths (as the father's presence excludes brothers). It is related 
from Ibn 'Abbas that this sixth is for the brothers who excluded (the mother 
from it), and for the father are his two-thirds; as (Ibn 'Abbas says) no principal 

with the .parents. Some declared weak the chain of this narration from Ibn 
'Abbas, although the opinion of Ibn 'Ablfis agrees with analogy. 

They disagreed, in this topic, over the two cases called al-ghairaaayn. This 
occurs when a deceased leaves behind a wife and his parents, or a husband 
and her parents. The majority said, in the first case, for the wife is a fourth 
and for the mother is a third of the residue, which is a fourth of the whole 
capital, and for the father is the residue, which is half of the total. In the 
second case, they said that for the husband is a half and for the mother a sixth 
of what is left,, which is a sixth of the entire capital, and for the father is the 
remainder, which is tw«h-dxths. This is the opinion of Zayd, and the better- 
known opiniiHi of 'AS (God be pleased with him). Ibn 'Abbis said, in the first 
case, that for the wife is a fourth of the whole capital, for the mother a third, 
which is also from the whole as she is a sharer (in aur'anic termsi), and for 
the father is the residue as he is a residuary. He also said in the second that 
the husband takes half, and for the mother is a third, being a stated sharer, 
and' for the father is the residue. This was the opinion of Shurayh, the 0f, 
of Dawud, Ibn Sirin and a group of jurists. 



The argument of the majority is that the father and mother when they 
survive alone for inheriting the wealth, the mother has a third and the father 
1 ales the residue (father gets twice the mother's share); therefore, the situation 
must be the same when they get the remainder of the wealth. It was as if they 
were of the view that if the inheritance of the mother was more than that of 
the father, it would be contrary to the rules of inheritance. The reliance of the 
other group is on the fact that the mother is an expressly mentioned sharer, 
while the father is a residuary, aml-the residuary does not have a fixed share 
along with the sharers, but what he gels tan vary, more or less. The basis of 
the msjotity is ihos ha^ on tationalization; whereas the argument of the 
otfwr group is closer to the text. I mean by rationalimion here that between 
the mother and the father, the person to be given priority is one who was the 
irester «BSe (fiw the deceased's castence). 
51.1.4. Inheritance of Uterine Brethren 

The jurists agreed that (in the case of) uterine brethren, when one of them is 
inheriting alone he (or she) gets a sixth, whether male or female. If they are 
more than one, they share a third equally, the male among them getting the 

the four persons, namely, the father, father's father howsoever high, children, 

feoale. AH this is due to- the w»rds of the Exalted, "And if » «sn or a -wmm 
have a distant heir (having left neither parent nor child), and he (or she) hive 
a brother or a sister (only on the mother's side) then to each one of them twain 

shall be sharers in-the third"."^ This is so as there is consensus ('<>m3') that 
what is meant in this verse are uterine brethren only, andi it has been read as 
; "have a brother or a sister on the mother's side". Similarly, they agreed here, 
i as tar as I think, that kaMa means the absence of the four categories of 
relations that we have mentioned, that is, parents, grandparents, children, and 
i children's children. 

I 51.1.5. Inheritance of German and Consanguine Brethren 
I They agreed that german or consanguine brethren alone inherit in kalala also, 
j If the sister inherits alone, she gets a half, hat if there arc two they get two- 
|- thirds, as in the case of daughters. If the brethren are males and females, then 
I the share of the male is equivalent to tvo shares of the female, as in the case 
I of sons wilh daughters. This is because (rf tlie words of the Ejalted, "They 
I ask thee for a pronouncement. Say; Allah hath pronounced for you conoemii^ 
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kalnh. If 1 man die childless and have a sister, hers is -half the heritage, and 
he would have inherited from her had she died childless. And if there be two 

and women, unto the male is the equivalent nf the share of two females".'^ 
They differed, however, about the meaning of kaWa here in part and 
disagreed about some, and its discussion will come up God willing. 

Within this topic they agreed that the german brethren, male or female, dg 
not inherit anything with the male child,, nor with a child's child, nor anjthing 
with the father. They disagreed about what was besides this. Among them is 
their disagreement about the inheritance of german brethren with a daughter 
or daughters. The majority said that they are residuaries and are to be given 
what is left over from the sisters, while Dawud ibn ?AlI al-ZahirT and another 
group maintained that the sister does not mherit anything with the daughter. 
The reliance of the majority in this is on the tradition of Ibn Mas'ud from the 
Prophet (God's peace and blessings be upon him), in which he said about the 
daughter, son's daughter, and sister, "that for the daughter is half, for the 
»an.'s daughter » aitlt compMng like two-thirds, and rfhateset h left is ht 
the mtvs^. Through a ratjonal argumeat too, just as they agreed oh the 
inheritance of brethren with daughters, so too on the sisters. The reUance of 
the second group is upon the appareat meaning of the words of the Exalted, 
"And if a man die childless and he has a sister, hers is half the heritage, and 
he would have inherited from her had she died childless"."' (They said that) 
He did not allot anything for the sister, except in the absence of a child. The 
majority, here, interpreted the term walad as a male to the exclusion of 

sons. Siu 'Umar said that this is related as hasan through reliable individual 
narrators from 'Ah (God be pleased with him), who said, "The Messenger of 
Allah (God's peace and blessings be upon him) decided that the uterine 
brothers inherit without the german brothers". The jurists agreed that when 
german sisters exhaust then- two-thirds, there is nothing for the consanguine 
sisters with diem, as is the case of son's daughters with actual daughters. If 

the two-thirds, that is, a sixth. They disagreed when there was with the 

and sliare the wealth giving the male the equivalent of the share of two 
females, as is the case of the son's daughters vfith daughters. IMalik stipulated 
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'he exclusion of the sisters, which was also the opinion of Aba Thawr. DSwOd 

s^ters and the son's of children. If they have not exhausted the two-thirds, 
then, the male among the children of the father, according to him, gets two 
shares of the female, except when the share coming to the women is more than 
a sixth as is the case of the daughters with the son's children. The proofs of 




brothers in their absence, as is the case with the son's children with true 
children. If there is a male among them they become residuaries. After 
allotment to the sharers, they share the residue, with the male getting a share 
equivalent to the shares of two females as in the case of children, except in 

ijcGtirs when a wotnafl dies leasing her husband, mother, uterme brfithren, and 
pmm biwhrco. 'Umar, 'Uthnan and Zajd ibti Th«Mt used to ^ve the 
husband half, the mtJther a sixth and to the uterme brethreti a third, iinishiisg 

fc^terine brothers in the third, dividtag il as a share for'the male equivalent 
to the share of t\vo females. Malik, al-Shafi=T and al-Thawrl among the jurists 
of different regions upheld this panicipation. 'All (God be pleased with him), 
Ubayy ibn ka^b and Abu Musa al-Ash^ari did not make the german -brothers 
participate with the uterine in this division, and did not give them anything. 
This opinion was upheld by Abu Hanlta, Ibn Abi LayU, Ahmad, Abu Thawr, 
Dawud and a group among the jurists of different regions. 

The proof of the first group is that the german brethren participate with the 
uterine brethren due to a reason, for which they are entitled to inheritance, and 
she is the mother (through whom they are related to the deceased). It 15, 
therefore, necessary that they do not share it alone without them, If they share 

IS nothing for residuaries if the shares of the sharers envelop the inheritance. 

Another argument for them is that all agree that if the deceased leaves behind 
_ a husband, a mother, a single uterine brother and ten or more german brothers, 
' the uterine brother alone is entitled to an entue sixth, and the remaining sixth 
^ IS to be shared by all the full brothers (each getting no more than a tenth of the 
r third) even though they hive the same mother. The reason for disagreement in 
. ""St of the issues of inheritance is the conflict of analogies and the ambivalence 
Ipf words in the .cases where there k a text. 
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51.1.5. Inheritance of the Grandfather 

'I'he iuiists agi-enl that the father excludes the grandfather, but he stands in 
the position of the father in his absence with the diildren; and tttat he Ss 3 
residuary with the sharers. They disagreed whether he stands in the position 
of the father in excluding true brethren, or in the exclusion of consanguine 
brethren. Ibn ^Abbas, Abtl Bakr (God be pleased with him), and a group of 
jurists said that he excludes them, and this was the opinion of Abu I^anTfa, 
Abu Thawr, al-Muzani and Ibn Surayj among the disciples of al-Shafi'i, 
DawOd and a group of jurists. 'Ah ibn Abl Talib (God be pleased with him), 
Zayd ibn Thabit and Ibn Mas^d agreed on granting mheritance to them with 

The rehance of those who considered the grandfather of the same status as 
the father is upon the common meaning, that is, from the point of view that 
both are fathers with respect to the deceased, and also on the fact that many 
of the abkum are, by agreement, equally applicable to both so much so that it 
is »jat«d from Ihn 'Abbas that he said, "Would that Zayd ibn Thabit had 
feared; Alljh •hen he considered the son's son as a son, but did not consider 
the father's father as a father". They agreed that he is like the father in many 
other aikum besides those of inheritance, among them is that his testimony 
for his grandson is like the testimony of the father, and that the grandfather 
becomes free once he filUs in the possession of the grandson just as the father 
would be if he is possessed by his sen, and that satisfaction by way of 
retaliation {qisM) is not to be derived from the grandfiither just as it is not 
d.eriv«d from the father. The leliaiice of those who make the brother inherit 
along with the grandfather is that the brother is closer to the deceased than 
the grandfather, -as the grandfiither is the fithcr of the father tX the deceased, 
while the brother is the son of the father of the deceased, and the son is closer 
than the father. In addition, they agreed that the son of a brother is prior te 
. , . » <.!-, Mother's son) is related through the father, while the uncle 
-.m grandfather. 

the legal viewpoint? We would say it is the analogy of one who held the fadier 
and grandfather as equal, as the grandfather is a father in the second or third 

it follows that the grandfather should exclude him whom the son excludes. 
Further, the brother is neither an ascendant of the deceased nor a descendant, 
but is only a participant with the deceased in the ascendants; and the 
ascendant has n prior right to being a participant with the ascendants; In 



addition, the grandfather is not (merely) an ascendant through the father, he 
is a true ascendant, while the brother inherits because he is a descendant of 

related through the father, because the brother is not the son of the deceased, 

(Bunumma) (sonship, fiUation) is stronger than ubuma (paternity) in 
inheritance in the case of only one person and that is the propositus himself. 

necessary that it be stronger in relation to the propositus than the ubamaa that 
exists for the father of the propositus, because the utoKM that ejists. ftir the 
father of the propositus is some kmd of a^^tm ffif the pBopostta^ V'VCmsL, 
distant ubuwvpa for the propositus, while the ^(B*gpa that «xisfe for the' fatiter 
of the propositus is not any kind of hunnwwa, that is, it is neither distant nor 
near. Thus, those who said that the brother has a better right than the 

inheritance of tfunitxpipa exists, and who is the father, and the grandfather too 
IS relegated because, of M^B'jpa, is an opinion that is erroneous and conjectmal. 
The grandfather is some kind of father, while the brother is not some kind of 
son. On the whole the brother is an affiliate among the affiliates of the 
deceisedj as if he was an accidental fact, while th© grandfather is a cause 
among llic causes (of Ms existence), and the cause has better right to assimilate 

Those who made the grandfather inherit with the brothers, differed about 
the mode of such inheritance. The gist of Zayd's opinion in this is that there 
may either be with him, besides brothers, some sharers, or there may not be 
any. If there are no sharers having stated shares he is given the better of two 
(choices), either the third of the wealth, or he becomes like one of the male 

three, but with four brothers he takes a third. With sisters from one to four 
he divides it with them as a share of the male equivalent to the share of two 

division. This is the case with brethren to the exclusion of others. If, however, 
there are sharers viitb them, the division is begun with the sharers, who take 
their shares and .whatever is left is to be gives tO' ban as the best Aree 
situations: either fte third of the remafndef after (he aUotroent to the sharers, 
or as a male among the brethren, or he is given a sixth of the wealth not 
leducinf anything from it, whatever is left after that is shared by the brethren 
as a share of the male equivalent to the shares of two females as in 
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al-Akdariyya, which we shaU mention along with the opinions of the rest of 

^All (God be pleased with him) used to give the grandfather whatever was 

below the sixth, irrespective of their being sharers with the grandfather. As 

appropriate that the brethren should not reduce it^ The reliance for Zayd'I 
opinion is (the argument) that as he excluded the uterine brothers, he gets the 
third which was due to them (if they were not excluded). Zayd's opinion wa^ 
upheld by Malik, al-Shafi'i, al-Thawri and a group, while the opinion of (Alj 
(God be pleased with him) was adopted by Abu Hanifa. 

The jurists differed about the division known as nI-tkdartffAi whidi was 
the ease of a woman -who died leavia^ bdiind a huabatid, a mother, a sister 
»iid a grandfather. 'Utnar (Gt>d be pleased with him) ind Ibn Mas^nd used to 
gi-tt the husband half, the mother a sixth, the sister half and the grandfather 
liSisfll. This was done bv the method of reduction ('■awl). <All ibn Abl Talib 
(Qot be pleased with him) and Zayd used to say that the husband gets half, 
fc Mother a third, the sister half and the grandfather a sixth as share. Zayd, 

them share on the basis of a share for the male equivalent to the share of two 

considered as weak the sharing upheld by Zayd in this division. Malik adopted 
Zayd's opinion. It is said that the issue was called al-akduriyya due to the 
irritating opinion of Zayd. 

All this is based on the opinion of those who upheld reduction (-luet). The 

except Ibn 'Abbas. It is related from him that he 'said, "The first person » 
apply reduction (-awt) to inheritance was 'Umar ibn al-Khattab, and by Allah, 
had he preferred those whom AMh has preferred and relegated those whom 
Allah has relegated, he would not have appHed reduction to inheritance". It 
was said to him, "Who are those whom Allah has preferred, and those He has 
relegated?" He said, "Each (fixed) share that Allah has not caused to descend, 
except to another (prescribed) share, that is what Allah has preferred. Each 
share, that slips from its due and has nothing except the residue, that is what 
Allah has relegated. The first is like a wife and mother, while the relegalsd is 
like the sisters »nd daughte», and i*en tfie two categories are combined it is 
oWioas who Alfch. has prefsaroi. If solaething is left, it is for those relegated 
by Allsh, otherwise there is mthing for them". It was said to Mm, "Why did 
you not say this to ^mar?" He sail, "Hibtuh (I was afraid)". 

Zayd was of the opinion that if there were, with the grandfather and gernun 
brothers, consanguine brethren, the german brethren push faaclt the 



rm BOOK OP PAKJf'iti (mrasncANCE) 



grandfather due to the consanguine brethren and prevent him, due to them, 
from a substantial part of the inheritance, but they do not inherit anything 

with her so that she completes her half. If there is something in excess of the 
half. It belongs to the consanguine brethren who share it as one share of the 
male is equivalent to the shares of two females. If there is nothing in excess 
of the half, there is no inheritance for them. <AlI (God be pleased with bun) 
tiot take into account the consanguine brethren here due to ijm^ on the 
point that the german brethren exclude them, and also that this act is against 
the principles, I mean, to calculate on the basis of those who do not inherit. 

The Companions disagreed in this topic about the case called al-kkarqs', 
into five opinions, in which there is a mother, a sister, and a grandfather. Abu 

third, and the grandfather takes the residue, excluding the sister through him. 

position of the father. 'All (God be pleased with him) said that the mother 
gets a third, the sister half, and what remains is for the grandfather. 'Uthman 
held that the mother gets a third, the sister a thhd, and the grandfather a 
third. Ibn Mas'-ud said the sister gets half, the grandfather a third, and the 
mother a sixth, and he used to say, "May Allah protect me firom giving 
preference to the mother over the grandfather". Z^yd held that the mother 
gets a third and -the residue is shared between the grandfather and the sister 

H.1.7. Inheritance of Grandmothers 

Ths^ agreed that the maternal grandmother gets a sixth in the absence of the 
mother, and for the paternal grandmother also, in the absence of the father, is 
a sixth. If they survive together, both share a sixth. Zayd and the jurists of 

share, if both exist togeth :;n them as their 

If the proximity of the maternal granomother is higncr, mat is, if she is closer 
to the propositus, the sixth belongs to her and the paternal grandmother has 
nothing. It is related from him that whosoever is of a closer, the sixth belongs 
to her. Tliis was also the opinion of 'Ab (God be pleased with Um).* 

AaiMig die jorias of the tc^ns, AbO yaarfk, al-ThaT*H and Abtt Thawr, 
they did Hot eombine for purposes of inheritance any other grjmdmothers, 
«cept these two. AI-Awsa4 and Ahmad used to combine' the inheritance of 
three grandmothers, one from the mother's side, and two from the father's 
side, father'$ mother and father's father's mother, that is, grandfather's 
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The reliance of Zayd, the jurists of Medina, al^hafl'i, and v 
the opinion of Zayd, is upon what has been related by MaUk 
grandmother came to Abo Bakr (God be pleased with him) a 
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, 'Would you leave the one whom he would inherit, if he 
were alive and she died:' Abu Bakr then allotted the sixth to be shared 
between thetti*. TNy sa!4 that it is, oblfeatory that this mam and' consensus 
of the Cunipaninns should not be violated. 

The reliance of those who made three grandmothers inherit (at the same 
time) is the tradition of 'Uyayna from MansOr from IbrJhna "that the ftophet 
(God's peace and blessings be upon him) gave the inheritaiiee to three 
grandmothers, two from the father's side and one from thejnother's side". Ibu 
Mas'ad's reliance is on analogy through the comparison with the paternal 
grandmother, but the tradition opposes him. 

They disagreed whether the paternal grandmother is exctaded by her son, 
who is the father. Zayd was of the opinion that she is ochided by him. It was 
adopted by Mjlik, al-Shafi'l, Abu Hanlfa and Dlwnd. Others said iliai the 
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grandmother inherits with her son, which is rclateil from '"Umar and Ibn 
Mas^d, and a group of the Companions. This was adopted by Shurayh, ^Ata^ 
flffli Slfln and Aljmad, and it was also the opinion of the Egyptian jurists. 

I^e reliance of those who excluded the grandmother through her son is on 
the fact that as the grandfather is excluded by the father, it is, therefore, 
appropriate that the grandmother have priority for exclusion. In addition, as 
the maternal grandmother does not inherit anything, by consensus, with .the 
mother, it should be the same for the paternal grandmother with the fa&er. 

Masrflq from ^Abd Allah, who said, "The first grandmother whom the 
Messenger of Allah (God's FPfc^ 3'>d f:!e^n:^?s he op,w him) srranted a sixth 
was the grandmother with ;s a 

excluded by males, the same should oe me fiu^m ot asl gi-ananiotiiers. 

It must be known that Malik does not oppose Zayd in any issue except one, 

uterint; brethren, german brethren and a grandfather. Malik said that the 
husband gets half, the mother a sixth, and the grandfather gets the residue, 
which is a third, while there is nothing for the gcrman breiliren. Zayd said 
that the husband gets half, the mother a axth, for the grandfather a sixth, and 
the residue is for the gernian brethren. In this issue Malik went against his 
principle that the grandfather does not exclude the german brethren, nor the 
consanguine brethren. His (Malik's) reason is that when the grandfather 
excluded the uterine brethren from a third to which they were entitled to the 
exclusion of the german brethren, he had a greater right to it. Zayd, on the 

51.2. Chapter 2: Lxclusion (Hajb) 

the consanguine brother excludes the children of the german brother, the 
children of the german brother exclude the children of the consanguine 

grandchildren of the german brother, the children of the consanguine brother 
have priority over the uncle, who is the father's brother, the children of the 
uncle, who is the father*s german brother have priority over the children of 
the father's consanguine brother. All of these categories exclude their children, 
and those who exclude a category also exchide those excluded by this category. 

On the whole, the brothers who are closer to the deceased exclude those 
who are distant. If they arc equal (of the same order), those depending on two 
grounds, mother and father, exclude those depending upon a single ground, 



father only. Similarly, the uncles wfio are closer (lo the Beceased) exclude 
those who- are distant, if they are of the satne order, those linked to the 
deceased due to two grounds exclude those hilled with a single ground, I 
mean, the uncle who is the consanguine hrother of the deceased's father 
excludes the son of the uncle who is the consanguine brother of the deceased^s 

They agreed that the gernian brethren and the consanguine brethren 
exdtide tnKlea, because the teethtot are the children of the fether of the 
tleceased, while & ancles ire the cKldrea of his ^andfether. The childtcn 
exclude their children, the fathers exclude the grandfathers, and the children 
and their children exclude the brethren. The grandfather excludes the 

and those whom the brethren exclude. The grandfather excludes the uncles, 
by consensus, and also the uterine brothers. The children of german brothers 

daughters of children exclude the uterine brethren. 

The jurists disagreed about the person who leaves behind two sons of 
uncles, one of whom was also a uterine brother. Malik, al-Shaft, Abu Harafa 

in the remainder of the wealth with the son of the uncle, which they divid^ 
equally. This was the opinion of 'Alt (God be .pleased with him), Zayd and 
Ibn 'Abbas. A group said that the wealth belongs entirely to the son of the 
uncle who is also a uterine brother. He takes a sixth as due to brotherhood 
and the remaining as a residuary, as he is linked (to the deceased) through two 
grounds. The person who beid thifj ODimon among Companions is Ibn 
.Mas'ud, and among the ju, \bu Thawr and atTabarl. It is 

also the opinion of al-nas.i: . 

The jurists disagreed about the rada ^return) of what remains of the estate 
to the sharers, if there remains a part not covered by the shares and there is 
no residuary, Zayd did not uphold the doctrine of retmn and used to ddiver 
the msilth to the treasory *«>« ahmSl. This was adopted by MIBt and al- 
Shlflt Rtdi was upheld by the tajority of the Cotnpanlons, that h, to the 
sharers, except for the husband and wife, though they did differ about its mode. 
This was adopted by the jurists of Iraq, the KofTs and Bajrls. These jurists 
agreed that raild takes place according to their shares {fn rata). The person 
who has a half, takes half of the remainder, and so on for each share. The 
reliance of these jurists is on the argument that proximity (qarsba) due to iin 
and hneage is better than proximity due to dm alone, that is, these people 
assimilated two grounds, while for the Mushms in general is a single ground. 

There are someissues here, disagreement about which is well-known amofflg 
the jurists. They are related to the bases of inheritance and must be mentioned 
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here. Among these is the agreement of the Muslims tliat the non-believer does 
not inherit from the Muslim due to the words of the Exalted, "Alfih will not 
give the ifcWisvers mp/ way (of successj.^wt the Mtevtt-s",'* and hecmse 
of what is eaabHshed through the -mrds of the Prophet (God^ peace and 
blessings be upon him), "The Muslim, does not inherit from the disbeliever, 

^ He Muslim from 

^, . , . . ^ he Muslim does 

Jabal and Mu^awiya, from among the Companions, and Sa%d ibn al-Musayyib 
and Masruq, from among the mfun, and a group of jurists said that a 
Muslim may inherit from a disbehever. They compared this to (the marriage 

inheritance and they related for this a mmnaj tradition, about which Abo 
'Umar said diat it is not strong enough according to the majority. They also 

The majority of the jurists of yijaz said that the wealth of the apostate, 

not inherited by his relatives. This was adopted by Mahk and al-Shafi'l, and 
was Zayd's opinion from among the Companions. Abu IJanlfa, al-Thawrl, the 
majority of the Kufans and many of the Basrans said that it is inherited by his 
Mushm heirs. It is the opinion of Ibn Mas^od and 'Air, may Allah be pleased 
with' them both, firom amongthe Companions. TIxe rejianee of the first group: 
Is on the senertlity of the ttaditiao, while the IJanafites restrSot thi genwaEty 
through analogy. Their analogy iA il)fe is that their (the hears') proximity is 
more than that of the Muslims as it is based on two gromids, Islam and qurMha-, 
while the Muslims liave only one ground, Islam. Perhaps, they strengthened 
this with the continuity of the hukm of Islam for his wealth on the evidence 
that it is not to be taken immediately, but remains held by him till he dies, 
thus, his life is given consideration for his wealth to remain in his ownership, 

against a disbeliever. Al-Shafft and others beside him said he is to be held 
it. Another group said that his wealth is suspended as it has inviolability 
the entitlement of the Muslims .to his wealth is. not by way of inheritance. One 



i 



group gave an isolated opinion saying that his wealth belongs to the Muslims 

different religious communities. Malik and a group of jurists maintained that 
the members of different communities do not inherit among theraselvfis, like 
the Jews and CJiristians. This wa? adopted hy Ahmad and i group of jurists 
Al-Shafi^T, Aba banlfa, Abn Thawr, al-Thawi-r, IJawijd and others said tliat 
all the disbelievers inherit (amoj^ themselves). Shatay^ Ibn Abl lajll, and 
a group of jurists used to acknowledge three communities that do not inherit 
among themselves: Christians, Jews and Sabians, as one community; the 
Magians and those who do not have a Book as a. (sectmd) cammunity, and 
Muslims as a (third) community. An opinion similar to that of Malik is related 
from Ibn Abl Layla. 

The reliance of Malik and those who adopted his opinion is on what is 

grandfather that the Prophet (God's peace and blessings be upon him) said, 
"The members of two communities do not inherit among themselves". The 
reliance of the Shafi'ites and the tlanalites is on the words of the Prophet 
(God's peace and blessings be upon him), "A Muslim does not inherit from a 
disbeliever, nor a disbeliever from a Muslim". The meamng that emerges from 
this through the indication of the text is.that a Muslim inherits from a Muslim 
and a disbeliever from a disbeliever. There is a weakness in an opinion based 
on the (implicit unspoken) indication of the text, especially here. 

who move with their children from the lands of the poi . ; . = of 

Islam, I mean, the children are bom in the lands of the poljtheists and then 

descent (among themselves). They differed ahmit them into three opinions. 
First, that they inherit according to what they assert of their descent, which 
is the opinion of a group among the Tsifnn and wai adopted hy Isljaq. 
Second, the opinion that they do not inherit except through evidence 
establishing their descent, which was the opinion of Shurayh, al-Hasan and a 
group of jurists. Third, an . opinion that they do not inherit at all. All three 

him is that he did not allow to inhent except those who were born in Arab 
lands, which is the opinion of 'Uthman and of 'Umar ibn 'Abd al-'A2iz. 

The opinions of Malik and his disciples differ about this. Among them are 
those who do not permit inheritance except through evidence, which is the 
opinion of Ibn aW^im. Among them ate tJiose wfao hold' thai they do not 
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inherit at all, even through reliable evidence. The person who held this 
opinion among the disciples of Mllik is 'Abd al-Malik ibn al-Majishan. Ibn 
al-l^sim has related frnm Malik about the inhabitants of a fortress who 
sarrendcrcd to Muslim authority, supporting each other about their 
inheritance. From this it is derived that they inherit without evidence, as 
Malik does not permit the testimony of the disbelievers for each other. If, 

are upheld by the Kofts, al-Shafi'l, Ahmad and Aba Thawr, as they said that 

claim about their descent is accepted, but if they are made captive and 
enslaved, their claim is not accepted, except through evidence. Thus, in this 

The majority of the jurists of the regions and those among the Companions, 

exclude (others from inheritance by vi-ay of hajb\ like a disbeliever, or a slave, 
or a .murderer, Ibn Mas^d used to exclude through these three without. 
paiitiiig them inheritance, I mean, through the People of the Book, slaves, and 
those "guilty of intentional homicide. This was adopted by Dawud ^d Abfi 

inheritance are close to each other and that they go together (so that when one 

The jurists differed about those who were missing in war or at sea or.under 
a landslide, and it was not known which one of them died first before his 
eompanion, how they were to inherit from each other if they were heirs. MSlik 
and'* the jtitfeEts ef Medina held that they could not inherit from eadt Other, 
and their estates collectively would go to the survivors among their relatives 
who were heirs, or they would go to the treasury {bayi d-msT} if they did not 
have relatives who could inherit. This was al-Shafi¥'s opinion and also of Abu 
IJanlfa and his disciples in so far as it is related by al-TahawT. "^All, 'Umar, may 
AUali be pleased with them both, the jurists of Kofa, Abu Hanifa, as quoted 
by (writers) other than al-Tahawi, and the majority of the Bajrans maintained 

from his companion on the basis of his original wealth and not what they have 
inherited from each? other, that is, the wealth of the heir is not combined with 
what he inherits from others, they are made to inherit the whole as if it were 
one unit of wealth as is the case with those whose deaths are known to have 
preceded the deaths of others. An example of this is the case of a husband and 
wife who died in war, at sea, or through a landslide and each one of them had 
a thousand dirhams. The husband will inherit from his wife five hundred' 
Jiriams, while the wife will inherit a fourth out of the one thousand- that the 
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husband had excluding the five hundred that he inherited from her, which 
comes to two hundred and. fifty. 

born through unlawful intercourse (zma). The jurists of Medina and Zayd ibn 
Thabit held that the estate .of the child of the otu/Am is to be inherited just 
like her other children and that his mother gets a chirtl, while the reitiainiag 
goes to the tt^ury, unless there afe uterine brethren who will get a thixtl, or 
the woman may be a mamk in which case the remainitig wealth wil ^ to her 
mamalT, otherwise the remainder will go to the treasury. This was adopted by 
iMahk, al-Shafi'i, Abu Hanifa and his disciples, except that Abu Hanlfa 
according to his principle considers the dhawa l-arhlm superior to the 
community of the Mushms, and also following the analogy of those who 
uphold the doctrine of return (mdd), the remainder will be returned to the 
mother. 'All, 'Umar and Ibn Mas'ud held that his residuaries are the 

substitute through the doctrine of tanzA (substitution) 'the mother for the 
father. This was adopted by al-Hasan, Ibn SrrTn, al-Thawrl, Ibn Hanbal and 

The reliance of the first group is the general meaning of the words of the 
Exalted, "And if he have no wW (son in this case) and Jm pttents ate his 
bescs, Aen to Ms motlier appertaJnerh a sixthV^'' They said f&is weman.^ a 
mother and to e'ach mother goes a third, .thus, for this wdman to£> is a tjiird, 

'Umar from the Prophet (God's^peace and blessings be upon him), "that ht 
bnked the child of a mulif-dna with his mother", and also the tradition of 'Amt 
ibn Shu'ayb from his father from his grandfather, who said, "The Prophet 
(God's peace and blessings be upon him) gave the estate of the child of the 
mulif ana to his mother and his heirs". They also relied on the tradition of 
Watbila ibn al-Asqa' from the Prophet (God's peace and blessings be Bp»: 
himjj "A wmoaji gathers three kinds of wealllj; that of her fteed stove, that 
which she finds, and that of her diild "Who is free of Blatnc", and on iJie 
tradition of Makhiil fi-om the Prophet (God's peace and blessings be upon 
him) to the same effect. All of these have been recorded by Abu Djwnd and 
others besides him. Al-Qjdi said that acting according to these tradition is 

believe that a particular sunm restricts the generality of the Book. Perhaps, 

according to them. This opinion is related from Ibn "^Abbas and "^Uthman, and 
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was well known among the First Generation. Its being well known among the 
Companions is an inditatiDn of the authenticity of these traditions, and sooh 
an opinion caiaw^ depend on aialogy. AHafe knows Tsest. 

Among tins issiics of the eslaWishiaent 8f paternity, which is a requisile for 
iiiheritance, is their disagreement about the person who leaves behind two 
sons, with one of them acknowledging the existence of a third son and the 

although his paternity is not established in this way. Al-Shafi'l said that 
paternity is not established in this case nor is it obligatory on the one 
acknowledging it to give him anything from his share of inhcritanet Malik 
and -Abil I:Ianrfa differed about the amount for which thfe acknowledging 
brother is liable. Malik said that the obligation is to give what would have been 
due to him had the other brother acknowledged him and his paternity had 
been established. Aba flanifa said that it is obligatory on him to pay him half 
of what he gets. The same is the kukm according to MaHk and Aba Hanlfa 

existence of another son, I mean, paternity is not established' but inheritance 
is obligatory. From al-Shafi"^! there are two opinions about . this issue. First, 
that paternity is not established nor is inheritance obligatory. Second, that 

person who is entitled to wealth may establish paternity through 
acknowledgement, whether he is alone or there are others besides him. 
The reliance of the Shafi'itcs in the first tae and in one of Ms <amafi%'s) 

paternity is not established except by two W witnesses, and as this is mlt 
established, therefore, there is no inheritance, as paternity is the primary point 
while inheritance is secondary, and when the primary issue is not established 
the secondary is non-existent. The reliance of MjKk and Abu Hanlfa is on the 
argument that the establishment of paternity is a right extendible to the brother 
denying it and can only be established by two W/ witnesses; however, his share 
of the inheritance is in the hands of the brother who has acknowledged him 
and the acknowledgement is efifectise as it is a claim that he has acknowledged 
against himself The fitct is that a 4eciaon against Hm by the judge cannot he 
issued except after the estabKshracnt of pattmity. Yel, it is not permitted to 
him, between his Lord and hitnself. that he sheuM deny someone wht)m he 
knows to be his co-owner in the inheritance to the extent of his share. 

The reliana of the ShafiStes, in establishing paternity .through the 
acknowledgement of one person who is entitled to inheritance, is based on 
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Malik from Ibn Shihab from <Urwa from Wisha, agreed upon for its 
soundness, in which she said, " 'Utba ibn Abi Waqqa? acknowledged in front 
of his brother Sa'd ibn Abi WaqqJs that the son of the slave-girl of Zam'a is 
mine so take care of him. At the lime of the conquest of Mecca, Sa^l ibn AbT 
Waqqas took possession of him saying, 'My brother's son, he acknowledged 
him before me.' 'Abd ibn Zam'a challenged him saying, 'He is my brother, 
son of my father's slavc-girl, bora on his bed'. They dragged him to tfte 
Mes-senger of Allah (God's peace and blessings be upon him) and Sa'd said, 
'() Messenger of Allah, he is my brother's son, be acknowledged him before 
me', 'Abd ibn Zam'a challenged him saying, 'He is my brother, the son of my 
father's slave girl, born on his bed.' The Messenger of Allah (God's peace and 
blessings be upon him) said, 'He is yours, O 'Abd ibn ZamV. The Messenger 
of Allah (God's peace and blessings be upon him), then, said, 'The child 
belongs to the firash (bed where it is born),"* and to the fornicator the stone 
{rajmy. He then said ro Sawda bint Zam'a, on seeing his resemblance with 
'Vtba ibn Abi Waqqas, 'Veil yourself from him'. She said, 'He did jiot see her 
till he met his God' ". Thus, the Messenger of Allah decided to grant <Abd 
ibn ZamS his brother and established his paternity through acknowledgement, 
when there was no contending heir. For the majority of fiiqaho', the 
understandmg of this tradition became difficult, due to its conflict with the 

interpretations for this (tradition). This is so as the apparent meaning of this 
tradition indicates that he established his paternity simply through an 
acknowledgement by his brother, while the principle is that paternity is not 
established without two W/ witnesses, and it was for this reason that people 

A group said that the Prophet (God's peace and blessings be upon him) 
established his paternity through the acknowledgement of his brother, as it is 
possible that he knew that this ama had sexual relations with (her master) 
Zaif^ ibn Qays, and that she was \mfir3sk. Tkey said that yUm. otB&tm diis 
is the fact that Zam^a was related to himtbjr marjiage, and^awda bint Zam^ 
was the Prophet's wife, so it was possible that the affair was not unknown to 
him. This is on the assumption that the qail does not decide on the basis of 
his personal knowledge. This interpretation is not suited to Malik's opinion, 
as the qadj, according to him, does not decide on the basis of his personal 

I mean,„the one in which paternity is not established. Those who upheld this 
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opinion said that he ordered Sawda to veil herself as a precaution due to a 
semblance of a doubt, not that it was obligatory. Some of the Shafi'ites said 
on this basis that the husband has the right to ask his wife to veil herself from 
her brother. Another group said that his command to Sawda to veil herself is 
evidence that his paternity was not linked with the statement of ^Utba nor with 
his knowledge about the firash. These jurists made a distinction about the 
stalBtnent of the Prophet (God's peace and blessings be upon him), "He is for 
}-ou" and said he meant by this "he is your slave as he is the son of your 
father's Thfe, however, is not apparent in l3ie indication of the cause in 
the command of the Prophet (God's peace and blessings be upon him) in his 
statement, "The child belongs to the>«j4 and to the fornicator the stone". 
Al-TaliawT said that he intended by his words, "he is yours, O 'Abd ibn 
Zam^" that you have possession over him hkc the possession of a finder over 
found property. All these interpretations are weak due to the ta^lil (indication 
of the underlying cause) by the Prophet of his iuhn by saying, "The child 
belongs to the^r^A and to the Ibraicator the. sione". 

The rule upon which the Shafi'^itcs rely in this opinion i.'S that the 
acknowledgement of one who is entitled to inherit amounts; to an 
acknowledgement of succession (khillfa), that is, the acknowiedgeraent of one 
who collects the inheritance of the deceased. According to others, it is 

succession, meaning thereby that the acknowledgement that was due from the 
deceased has been transferred to the one who collects his inheritance. 

be attributed to their (natural) parents, except what took place in jahiliyya 
according to what is related from 'Umar ibn al-Khatjab with reported 
disagreement of the Companions. A group came up with an isolated opinion 
saying that the child born through zins was legally attributed to the parents 
in Islam, I mean, one who was born through zitiS after Islam. They agreed 
that a child cannot be legally associated with the fimsh (lawful sexual 
ne&wi(Hislji{^ if bom within a period that is less than six months, cither from 
tte lmieof the contract or from the time of consummation, and the period of 
the relationship is counted in the shortest period of gestation beginning with 

father can be^associated with the^ child. Malik sairthat ft is five years, while 
some of his disciples said it is seven. Al-Shafi'l said that it is four years. The 
Kafis said it is two years. Muhammad ibn al-Ijtakam said it is a year. Dawtid 
said it is six months. This counting is based <m practice atid experience. The 
"pinions of Ibn 'Abd al-IUkam and the Zjhiritcs arc closer to the normal. The 



would, perhaps, be impossible. 

consummation, the child is not to be associated with him, unless she gave birth 
to it after six months or more from. the. time of consummation. Abu Hanffa 
said that she is Ut wife aiuj the h associated wiili him 

Malik's argum^ent is that she does not beoame a exe^t through the 
possibility of intercourse and that is through consummation. The reliance of 
Abo Hanlfa is^on the generality of the words of the Prophet (God's peace and 
blessings be upon him), "The child belongs to the JirSsk (lawful marital or 
sexual relationship)". It was as if he considered this as a command 4o be 
obeyed without rationalization {ta^abbud) in giving the possibility of lawful 

purpose of assGckting: the-tdtild wi^ lawful sexual iatercouts^. 

They disa^^ed Uftdj» tpjptc about ttw establishment of pateimty tiawi^ 
physiognomy {qsfa). This occurs wl^ two men have sexual Sntercourse with 
the same woman in a single period of purity, through a valid mawiage or mitk 
yamfn. The hukm for qafa can also be conceived in the case of a foundling 
claimed by two men or three. Al-Qafa according to the Arabs were a group of 
people who had the skills to identify the resemblance in the features of people. 
The use of qafa was upheld by Malik, al-Shafi% Ahmad, Abu Thawr and al- 
Awza*^! from among the jurists of different regions. The huhn of qSfa was 
rejected by the Kufis and most of the jurists of Iraq. The hukm according to 

of them claimed through firash^ as in the case of the foundling, or what a 

two men have interefHUse in ;a single -period of purity. 

AccorcUng to tlie msiority ttphold i;faia opinion, it is permitted that 
there according to them, two fathers only for a child. Muhammad, the 
discipk of Abn yrfa Mid chat it is l»etliiitted'that there be three if they claim 
All dik b the n^smg uf iand the ajrHiateent of (the rules derived from) 

The reliance for the deduction of thcKie who upbsld physiogiromy is w]^ 
was related by Malik from Sulayman ibn YasEr that 'Umar ibn al-Khattab used 




claiming the child of a woman. He called a physiognomist, who looked at them 

He, then, called the woman'' and snd to her, "Tell me what you think". She 
said, "He belongs to one of the men, who used to visit my people i^garding 

niade a sacrifice for him. He then assigned the other man to succeed him, and 
who assoaated with her, meaning thereby the second, man, and she said that 
she did not know to whom the child belonged. .<\t thrs the physiognomist said, 
^'AlMu akhar". 'Umar said to the bov, "Choose, whom you will". 

They said that the decision of "^Umar in the presence of the Companions 
about the utilization of physiognomy, without denial by any ol them, amounts 
to ijmi^ (consensus). Accordmg to Malik, the kukm of participation in 
paternity, as judged by the physiognomist, is to be postponed till the: child 
attains pabert}'. It is tiiea to be said to hinJi "Choose whom jou like". The 
chad caimot, however, be associated' with both TMs iws the opinion of al- 

says that both conttibuted to his conception. According to Mjhk^ he^cannot 
be the son of both due to the words of the Exalted, "O mankind! Lo! VVc have 

argued on the basis of the tradition ol Ibn Shihib from 'Urwa irom '^A'lsha, 
who said: The Messenger of Allah (God's peace and blessings be upon him) 
(once) came in very pleased, his face beaming with delight, and said: "Have 
you not heard what Mujazziz al-Mudlijtyy said to Zayd and 'Usama on seeing 
their feet? He said, 'These feet are related to each other'". They said that this 
is related from Ibn ^bbas and from Anas ibn Malik. 

No one opposed them from among the Companions (regarding the validity 
of the findings of the physiognomists). The Kufis asserted the principle that 

Prophet (God's peace and blessings be upon him),' "The child belongs to the 
firSsk". If the fimsh is absent or is ambiguous the child belongs to both. It was 
as if they considered this as legal hunuwwa (paternity, fiUation) and not natural 

two fathers according to reason, to deny that it can be so legally. An opinion 
similar to theirs is related from i^Umar, and 'Abd al-Razzaq narrated one from 
'All, 
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Al-Shifi^I said that less than two physiognomists are not acceptable. From 
Malik there are two opinions about this, the first is like the opinion of al- 
Shafi^T, and the second is that the finding of one physiognomist is accepted. 
The physiognomist, according to the well-known opinion of Malik, is to be 
employed in the cases of milk yamfn only and not in the cases of tiikai 
(marriage). Ibii Wahh related from him an opinion similar to that of al-Shafi<t. 
Aba 'Umar ibn^ 'Abd al-Bsrr said that there is a iasim, msmi tradiiioB io 
this, which has been accepted by a number of traditionists and the ^hirites, 
and is related by al-Thawrl from Silih ibn Hayy from al-Sha'la from Zayd ibil 
Arqam; who said, " 'All was in Yemen when they brought up to him a woman 
with whom three men had committed sexual intercourse in a single period of 
purity. He asked each one of them to acknowledge the child as belonging to 
the other, but each refused. He then drew-lots between them and granted the 
child to the man whose name was drawn through the lot and imposed upon 
him two-third diya. This was reported to the Prophet {God's peace and 
blessings be upon him), who admired his decision. He was so pleased with it 
that he smiled widely as his front teeth shone", in this tradition we find the 
implementation of the ^ukm through physiognomy and the assignment of the 
child through lots. 

They disagreed about the inheritance of the murderer, into four opinions. 
A group said that the murderer does not inherit his victim at all, while some 
others said that he does. Another group made a distinction between 
manslaughter and intentional killing, saying that he does not inherit anything 
in ^amd (murder), . but does inherit in cases of khafa?, except from the diya. 
This is the opinion of Malik and his disciples. Others made a distraction 

when it was not obligatory. ne case of the person who has 

the task of implementing the f^udud (tne e.xecutioner). They also distinguid»ed 

The reason far disagreement is the conflict betweei fls 1^ pmxsfh 
related to this with a yiew based car ma^hia, as nta^k^ requires that he 
should not inhorit so that pei^fe may not employ murder as a mesms to 
inheritance on the basis of the apparent meaning. Ta'-aihid (blind obisdience) 
requires that this should not be considered, because had this been the 
intention it would have been considered by the Lawgiver, as the ?Jhirites say. 

They disagreed about the heir who was not a Muslim, but becomes a 
Muslim after the death of the propositus, and before the division of the estate; 
similarly, when the propositus professed a faith other than Islam. The majority 
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said that consideration in this is to be given to the time of death. If on the 
day he died his heir was not a Muslim, he cannot inherit at all, whether he 
converted to Islam before the division or after it. Similarly, if the propositus 
professed' a faith other. than Islam and his heir was not a Muslim, he inherits 
from him by necessity, whether his acceptance of Islam was prior to the 

ibn al-JOiattab. The reliance of both sides is on the words of the Prophet 
(God's peace and blessings be upon him), "Any house or land lhat was divided 
ill jahihyya stays divided accordmg the division of jshthyya, and any house or 
land that was found in Islam and was not divided, then, that is to be divided 
according to Islam". Those who took into consideration the time of division 
assigned the hukm of Islam as at that time, while those who took into account 

of death. It is related from the tradition of 'Ata' that "a man converted to 
Islam ar the {time of) inheritance in the period of the Messenger of Allah 
(God's peace and blessings bcii^ii him), prior to the division. The Messenger 
of AlSh (God's p«a» mi fslessmgs be upon him) gave htm his share". The 
same is the hukm^ according to them, in the case of .(slave) heirs who are 

These, then, are the well-known issues that are related to this book. 

Al-aa(JT (Ihn Rushd) said that as inheritance depends on one of three 
causes, descent, marital relations, and wala^, and as we have already spoken 
about the heirs through descent and marnage we must now discuss ipfl/a^ for 
whom It IS obligatory, in whose case it is obligatory and m whose case it is 
not, and what are its ahinm. 



51.3. Chapters: Clientage (^Ta/a'; 

"nie discussion of entitlement to maUi^ consists of important issues that are of 
t^: satare4;:of ^JnE%les m. this topic. 
51.3.1. Issue 1 

The junsts agreed that whoever sets free his slave on his own account, his 
mals^ belongs to him and he inherits him if he does not have heirs, and he is 

The entitlement to mats' for the emancipator freeing the slave on his own 
account is established through the words of the Prophet (God's peace and 
blessings be upon Mm) in the tradition of Banra, "Waft' belongs to one who 
sets (him) free". They disagreed vfhen he emancipates his own slave for chi 
wke of someone else. Malik said lhat the wo/4' belongs to the person on whose 



ShifiCl and Abu I.Ianlfa said thafif he sets him free with the knowledge of the 

person, but if he sets him free without his knowledge, it belongs to the person 

The reliance of the Hanafites and the Shafi'^ites is on the apparent meaning 
of the words of the Prophet, belongs to one who sets (hiro) free'', and 

on his words, '^Wais^ is kinship like the kinship of decent". Tbey said as it 
is not permitted that descent be linked to a free man* without liis approval, so 

that occurs within his owned property, it follows that mailt* should belong to 

Malik's argument is that when he emancipates him on the other person's 
account, it is as if he loses ownership in him, and (himself) resembles the 
agent. It is for this reason that they agreed that when, the other person on 
whose behalf emancipation is made permits him, the isa/ij' beloit^ teitim anti 
not tlie onc'uttd£!ftaii3Jg the act. According Malik, a person who s^s to liis 
slave, "Yoa are free for tlK sake of AiHh aijd the Muslims*', ths wato' belongs 
to the MosBms, but accordi:^ ta them (al^bafi't and Aim limfa) it belongs 
to the^stt^df 

The Jurists dfeagr^ about the person who converts to Islam at the hands of 
a certain man, whether his walii' belongs to him. Malik, al-Shjfi'l, al-Thawn, 
Dawud and a group of jurists said that there is no Mte' for him. Abu lianlfa 
and his disciples said that ira/a' belongs to him, if he agrees to accept him as 

'■aqtla, and he has the right to transfer the tfald' to someone else if he does 
not pay the dues of the '^sqih on his behalfi Others said that he becomes his 
meirlt By the very act of eonvo^on to Islmt at Us hajjds. 

Hie rsUanee of liie iirst group is on the werds »f the Pr<q>het (God's peace 
and blessings be upon him), "The wall^ belongs to the one who sets (him) 
free". This word, tnnama, (only) when it introduces a sentence is what is they 
call te'ra, "the confining tool", and the definite article prefixing mil, 
according to them, is for /ta^r. The meaning of l^asr also implies the idea of 
confinement, as the the hukm is specific to the person (or the thing) tor whom 

meaning of this tradition, urals'' cannot belong to anyone eKept the 
emancipattB' who imdertook the act. The reliance of the I:Iamfites in 
establishing mals\ titrough the contract of clientage^ are the wortis of tt^ 
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Exalted, "And unto each we have appointed heirs (imwdt) of that which 
parents and near kindred leave", and His words, "As for those with whom 
vour right hands have made a covenant, give them their due".^"^ The proof 
of those who said^that mla^ can be acquired by the act of conversion to Islam 

asked the Messenger of Allah, about a polytheist converting to Islam at the 
hands of a Muslim, and .he said, 'His tights are superior to the test of the 
people, and are lareferable dBring tiis life atid tftcr his <!biA'". I( W3s also 
decided accordingly by ^mar ibn ^Abd aU^AzTz. The answer of the iKSt group 
is that the implications of the words of the Exalted, "As for those with whom 

abrogated by the verses of inheritance, and that this was the ^ukm in early 
Islam. 

They agreed that it is not permitted to sell mil' or to gift it away due to 
the Prophet's estabhshed prohibition of this, except in the case of a^aliP that 
is unrestrained (sMa). 
S1.S.S. Issues 

wstidnK (ss'ibn). Malili said that his wala^ and dues of the '■aqila are for all 
the Muslims, and he considered it the same as when he sets him free 
eategarfea% aecoMtnt- af Muslims, unless he iittends thereby the 
meanhtf of freedom alone, in which case watd' will belong to him. Al-ShJfi'r 

circumstances. This was also the opinion of Ahmad, Dawud and AbO Thawr. 

he likes, and if generalizes his wte', it belongs to the Mushms. This was the 
opinion of al-Layth and al-Awza'l. Ibrahim and al-Sha'bl said that there is no 
harm in the sale of the nail' of the sa'rfo, or m its donation. The arguments 
of these jurists are the same as the proofs that are stated in the preceding issue. 
I do not recall at the present moment the argument of those viho permitted 
its sale. 

51.3.4. Issue 4 

The jurists disagreed about the imU^ ©f a Muslim slave, to whom it belongs, 
wieE mgnumJtted by a dristian prior to sale. Malik and his disciples said that 
M« wafe* belongs to the Muslims, a;id if his maula converts to Islam later, the 
iM/i' does not revert to him, nor does the inheritance. The majority said that 



his walif belongs to his master, and if he converts to Islam, he gets ihe 
The argument of the majority is that wM is like descent, if the father 



the behevers".^**^ He says that as walu^ did not belong to him on 
manumission it is not due to bin thmngh what fiilJows. 

,t belonRff to him tm the day mi 




1. Ashhab opposed Malik and sa 
Iston before, his wto' cannot revert to his ma: 
it dogs* which is the meaning in Malik's opini 

lUl &vae issues: are hypothetical in their opinions and do not actually 
place now, as is none among the religion of Christians who enslave 
other, nor in the religion of the Je^^'s according to what they believe t< 
considerit^ it as proscribed. 
51.3.5. Issue 5 

The majority of the jurists agreed that women have no part in mheril 

own account or what has been caused by those whom they dir 
manumitted, either through aals^ or through descent. For example, in the 

slave. They do not inherit /roan the manumitted slave of the person 
whom they inherit, except what is related from Shurayh. His argument is 
as she has the ratf of one whom she manumitted on her own account 
has the jpali^ of one whom: the propo 
(entitlement) of a man. Tliis is what 
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highest category of analogy; however, it has been rendered feeble as it is 
isolated. The argument of the majority is that wait' became due on the basis 

benevolence is found in the case of one who has directly manumitted, or is 
found due to a cause as strong as that, which is being a residuary. 

Al-QislI (Ibn Rushd) said that as it has been settled who is entitled to maid' 
and who is not, what remains' is the gradation of the possessors of v)all^ in the 

51.3.6. Gradation in Wallf 

Among the best known of their issues in this topic is what they call staid' al- 
kuhr. An example is the case of a man who manumits his slave and then dies 
leaving behind two brothers or two sons. One of the brothers, or one of the 

right of tiie dead brother about ipald' is not inherited from him by his son, 
but it passes on to his brother as he has a right to it prior to his (brother's) son, 
as against (the rules oO inheritance, where exclusion is caused by the presence 
of the person closest to the deceased, but here it depends on 'being the closest 
to the person undertaking the manumission. This is related from 'Umar ibn 
al-Khattlb, 'All, 'UthmJn, Ibn Mas'nd and Zayd ibn ThJbit from among the 
CompanionSv Shurayb and a group of jurists from Basra said that the right of 
Ihc dead brother, in this issue, passes on to his children. The argument of 
these jurists is based on Ae similarity of maid' with inheritance. The argument 
of the first group is that wala' is a kind of Uneage whose origin lies with the 

A well-known issue in this topic is the issue called jan al-aald'. It takes the 
form of a slave who has children from an ama. I'he ama is manumitted and 
then the slave (her husband), is also manumitted. The jurists disagreed as to 
whom the children's a>als> belongs when the father is manumitted. This is so 
as they agreed that their wals' after the freedom of the mother, whom the 
freed slave later marries, belongs to the mawaU of the mother, .slavery not 
affecting the child when he is in its mother's womb. Th^ dSsagteed'^hW th« 
father is freed, whether the aiotf of his children passes on to his master. The 
majority — Malik, Abo Hanlfa, al-Shafi'i and their disciples — maintained that 
it does. This was also the opinion of 'All (God be pleased with him), Ibn 
Mas'nd, al-Zubayr and 'Uthman ibn 'Affan. 'Ats', 'Ikrima, Ibn Shihib and a 

and was decided this wav by 'Abd al-Malik ibn Marwan when Qubaysa ibn 
Dha'ayb related it to him from 'Umar ibn al-KhatUb, though an opinion 
similar to that of the majority is related from 'Umar. The argtunent of the 
majority is that mate' is like patcrnitv, anil paternity belongs to the father and 
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not the mother. The argument of the second group is that as the question of 
the determination of the chUdren's freedom is dependent on the status of their 

that is,Vor L/*?'. 

Malik held the opinion that the waliP of the grandchildren passes on to tht 
grandfather, if the father is a slave, unless the father is freed. This was also 
the opinion of ai-Shafi'i. The Kufans opposed him relying on the argument 
that the jpala^ of the grandchildren is established for the manumitter of the 
grandfather through the father, and if the father does not have the wala^, it is 
proper that the grandfather not have it either. The reliance of the second 
gTDop is on the argument that the slavery of the father is like his death, in 
case it is necessary that the ipaia-' pass on to the father's father, 

Tl^rc is no dispute among those who say the wala^ belongs to the 
rei^Bfartes, as fM- as I know, that the descendants have a right prior to the 
ascendants and that it does not pass on to the ascendants, except in the 
absence of the descendants^ as ^itist the rule of inheritance. Bmumma is 

a residuary. Brethren and their childFen are eloser, acsording to Malik, than 
the grandfather. According to al-Shafi% and Abu yantfa, the grandfather is 
closer than them. 

The reason for the disagteeraent is that one who is the ctesesfc through 
Kneage and ^ stroiigesi as » residimiy docs tm inherit ml^ as a prescribed 
sfaai^, but !^ a r^duary, If the mmllP amcmg the d^mdanjs dies ^lithoot 
leaving any heirs, or has heirs who do not exhaust the inheritance, his 
residuary for ca/o^ is the highest ascendant. Similarly, the residuaries of the 

I mean, his daughters and sons and the children of his children. 

dies leaving behind a son and residuaries, to whom is the wald^ transferred? A 
group said it passes to her residuaries, as they are the ones who compose the 

ibn Abi Talib. Another group said that it passes to her son, which is the 
opinion of 'Umar ibn al-Kha^^b and is foUowed by the jurists of the regions. 

TTie book of far^i4 and ml^ is completed, praise be to Allah, as is His due. 
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under these heading, those well-known issues that relate mostly to the 
transmitted texts. 

owner, with valid ownership, in possession of discretion, of sound body, and 
having sufficient resources not being destitute. They disagreed about the 
pei^fffl' whm^ Ikbilities Go\ter his assets. They also disagreed ahout one who 
eniaireiixa^ while he liS ski (rass/^ and abcKst ihs ^Im- g9«ernifig hfei. 

Tlffi foiists disagreed about the perniisabiHty criT em^dimrioo by the person 
whose, liabilities exceeded his assets. The majority of the jurists of Medina, 
MaUk and others, said that it is not permitted. This was also the opinion of 
al-Awza^^T and al-L.ayth. The jurists of Iraq said that this is permitted till such 
time that he is placed under mterdiction by the judge. This was the opinion 
of those among them who upheld interdiction. The derivation of an opinion 
from Malik's principles indicates permissibility on the analogy of what is 
related from him in rakn (security for a debt) that it is permitted, even if his 
liabilities exceed his assets, as long as the jud^ does not interdict him. 

The argument of those who prohibited his (act of) emancipation is tha:t his 
wealth in such a state is linked with the right of the creditors, therefore, he 
does not have a right to dispose of anything from it without compensation. 
This is the underlying cause due to which the judge interdicts him with 

bf the judge is not the underlying cause itself, rather it is an tfbliptoiy fyakm 

The argument of the other party is that a consensus has takes place on the 
;point that he (whsK liabilities cover his a^ts). h^ the right to have 
intercourse with his slave ^rl, mate her pregnant, ^d (to spend from his 
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assets and) not to reimburse anything of the amount spent on himself or his 
family until the judge interdicts him, thus, tying down his hands. It is, 
therefore, necessary that the same Ifukm be applicable here. This is also the 
opinion of al-Shafi'i, 

There is no disagreement among all of them that etnancipation by a person 
who has not attained puberty is not valid, unless it is a part of a bequest, or 
by a person interdicted imahjnr), who is not permitted to emancipate any of 
his slaves, except that Malik and his disciples permitted him to emancipate the 
sJave-girl who is the mother of his child (umm al-ivalaJ). 

In the case of the marl^ (one seriously ill), the majority maintain that his 
act of emancipation takes effect if he tccovcrs from his illness, but if he dies 
it is effective 



comes to own the person who has to tie legally emancipated (hke owning his 
mother), and the person who maims his slave. Those who make a partial 
estodpatiem are of-two fciixis, Pitst, is tie case of lite person who aitancqatss 
his slave, but docs not own more than a part of him. The second is the case 
of a person who owns the slave in full, but chooses to eitiancipate him in part. 

The jurists differed about the ^ukm of the slave ovmed by two men, one of 
whom manumits him to the extent of his share. IWahk, al-Slsfi'i and Ahmad 
ibn Hanbal said that if the emancipator is financially sound the share of his co- 
in such a case the jyatf belongs to him. If the emancipator is in financial 
straits, he is not obliged to pay anything, and the freed person remains a slave 
in part, and his ahkam would be the those of a slave. Abn Yosuf and 
Muhammad said that if he (the emancipator) is facing financial difficulties, the 
slave is to work for his value for the owner who did not emancipate his share 
of the slave, but he is a free man the day the first person liberated his share; 
im msiti' belongs to the first. This vras the opinion of al-Awzi%, Ibn Shubranii, 
Dm AH Layla -and a group of Kcft jurists, except that Ifen Shabrama and Ibn 
Abl Ijiyla stipulated that the .slave has recourse 'o the first owner for the 
amauBt of worie he has dene, -when his financial condition improves. 

The majority maintain about the co-owner who has not emancipated his 
share that he has an, option between settiirg free his share or having it 



would then be shared by them. There is no dispute about this among them 
(the I^anafites). The second option is -that he has his share valued. Third, that 
he asks the slave to work for it, the mli^ being shared by them. The first 
person who emancipated him, whea he pi^is the valued share^ maf ask the 
slave to work for what he has paid and the mls^ will belong to him 
completely. 

The reliance of Afelik attd al-Sbafi% is on the tradition »f Ibn *'Um^ that 
the Messenger of Allah (God's peace and blessings be upon him) said, "One 
who emancipates a slave in whom he h^ a share, aad he possesses wea&h that 
is equal to the price of the slave, he is to be asked to pay a fair valuation. He 
pays the co-owners then shares, and the slave is freed on his account, 
otherwise the slave is free to the extent he is freed". The reliance of 
Muhammad and Abu Yosuf, the disciples of Abu Hamfa, and of those who 
uphold their opmion is the tradition of Abu Hurayra that the Prophet (God's 
peace and blessings be upon him) said, "One who manumits a part of a slave 
that he owns, may have him released with his wealth, if he has wealth, but if 
he does not have it the slave is to be asked to work for it without hardship". 
Both traditions have been recorded by the recorders of $ahjh traditions, al- 

Each party has reasons for the preference of the tradition adopted by it. The 

its narrators doubted the source of the final words not found in the tradition 
of Abu Hurayra, namely "Otherwise the slave is free to the extent he is freed", 
whether these are the words of the Prophet or the words of Nafi=. In addition, 

consider as weak in the n^dition of Abti Hurayra is that some of the narrators 
from C^tSda reported different words about work (by the slave). As a rational 
argument, the M^hkites relied on the fact that payment of the valued share is 

to }m partner, while the slave has caused no harm' to him; so nothing is 
tBi^ng «ft him. Tile argument tf tfee l^fts, 'by way of vmm, is that freedom 
is an iodivisMe legal right, If the emaflc*q>ating paitn<a- is well xrft the entire 
emancipation becomes his Habihty, but if he is in difficult circumstances, the 
slave works for his (remaining) value. There is no harm in this ruling to the 

occurrmg through choice, which is the emancipation of the slave by his master 
seeking the favour of Allah, and another form that is not voluntary, which is 
compelling the master to free a -slave whom he cannot own l^ally— it is 
necessary that freedom 'through work be the same. The emaadpation that is 
voluntary is through kits^a, while tfiat which is not voluntery is through vnotk. 
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Mslik and al-Shafi'i, in one of his opinions, diEFered when the emancipator 
is in difficult straits, whether the emancipation of the share of his co-owner is 
to he imposed upon him through a judicial decree or by the coming into effect 
of the liuim, that is, the obligation of (total) emancipation passes on to him by 
the very act of emancipation. The Shafi*ites said that he is freed through the 
application of the fiukm, while the Malilites said that it is decreed. The 
Malikites argued that had it been obligatory through application of the ^uknt^ 
it HWiM have been appUcdite in tSnies of hmaship and ease. The Shafi'ttes 
argued on the basis of the binding nature of the words af the Prophet (God's 
peaeeaad blessings be upon him), "he is to be asked to pay a fair valuation". 
They argued that things that are subjett to valuation are valued after their 
ttasteuction, and he has destroyed the share of his co-owner by the very act of 
SUiBKipation. He is, thus, obliged to pay fair valuation at the time of such 
destruction,, even if the judge has hot decreed this to be so. The co-owner, 
therefore, has no right to manumit his share, as manumission has become 

Abo HanTfa's opinion in this issue goes against the apparent meaning of the 

related from Ibn Slrln that he considered the share of the co-owner to be the 
liability of the tayl al-mal (treasury). It is related from RablSt, about a person 
nmnuraitting a share that he has in a slave, that the manumission is void. One 
group sua that the whole value is not to be the liability of a person who is in 
financial straits and manumission is to be valid in what he has manumitted. 
Another group maintained that it is obligatory to hold the manumitter liable 
through valuation, whether he is in difficult straits or in financial ease, and the 

'Umar, the words "financial straits" have been dropped. All this is a 

did not reach them. Malik's opinion in one issue, out of these, has differed, 
which is the case of a persoa.'in difficult straits. The l^ukm (in his case) was 
defetred by delaying e«thation tiU such fime that he attuned BnajidaJ ease. 
It is said that he is liable for a fair vaWc, while it is sai3 that he is not. 
Those who adopted these traditions agreed that if a person acquires, of his 




that the manumission is not on his account, while a third group said that he 
is manumitted on his account with the condition of work (on the part of the 
slavcX yet another group said that manumission does not take place at all. 
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majority of the jurists of HijSz and Iraq— Malik, al-Shali'i, al-Thawrr, al- 
Avriah, Ahmad, Ibn Abl Liyla, Muhammad ibn al-Hasan and Abu Yusuf 
»}■ that the enttte shve is set fftE. Ate IJiiBfa «nit the ?lWfites said that only 
the part manumitted by him is free, and the slave works for the rest. This is 
also the opinion of T^wOs and IJammad. The basis for the argument of the 
majority is that as the smna has established the manumission of the share of 
another person in the case of a- shared slave, due to the sanctity of 

Abu Hanlfa's argument is that the basis for the obligation of manumission on 
the person who divides up manumission is the harm that is Ukely to be caused 

is his own there is no harm to others.. In short, the basis for disagreement, 
dirough rational reasoning, is whether the W/a (underlying cause) of this ^uhn 

is the harin^ caused to the co-owner. 

s case) argued on the basis of what 
'rom his father from his grandfather 
ltd the Messenger of AllJh (God's 



partner for Allih' ". In this way he explicitly stated the underlying cause ('(Zfa) 
adopted by the Kiajority. This ^'ih was stiperiar, as the ^ih meirtioned 
espressly is fcnpetior to the one that is derived. The reason for their 
disagreement, thus, is the conflict of traditions pertaming to this topic and.the 
conflict of qiyas. 

The jurists disagreed about manumission resulting frorh maiming. Malik, al- 
Layth and al-Awza% said that if a person maims his slave, he is emancipated 
on hLs account. Abu Hanlfa and al-Shafi'l said that he is not emancipated. Al- 

the loss he causes in the value of the slave. Mslik, and those who adopted his 
opinion, relied on the tradition of 'Amr ibn Shu^ayb from his father from his 
grandfather "that a person found one of his slaves in a compromising position 

the Prophet (Gad's peace and blessings be upon him) and mentioned this to 
him. He asked the man, 'What led you to do this?' He (the man) said that he 
did such and such a thing. The Prophet (God's peace and bicssinga be upon 
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him) said to him (the slave), 'Go! You are a free man' ". The source for the 
other party are the words of the Prophet (God's peace and blessings be upon 
him), ill the tradition of Ibn 'Ulnar, "One who slaps his slave or strikes him, 

They said that he did not consider manumission binding in this, but merely 
a recommendation. They maintain as a rational aj^ment that the prindple in 
law is that the master is not lo be coerced into freeing his slave, unless (the 
principle) is restricted by evidence (iklil). The traditions from 'Amr ibn 
Shu'ayb are disputed as to their authenticity and did not attain the strength 
to restrict such a principle. 

Now a question is, does a slave, who is the kin of the owner, become free 

is (the relative) to be emancipated in this way? They differed about this. The 
majority of the jurists, except Djwud and his disciples, maintained that 

him. Dlwad and his disciples did not hold the view that a person is to be 
emancipated once he is ovmcd by a close relation. Those wio apheld 

agreeing that a man's parents and his children art to be set ftce once any of 
them falls into his ownership. 

ascendants. They are fathers, grandfathers, graiidmothers, mothers and their 
fathers and mothers. In fact, any one who is linked 'to the person through 
paternity. Second are the descendants. These are the sons aiid datighters and 
their children, howsoever low (in descent), and whether they are males of 
females. As a whole, all those with whom the person is linked through 
paternity, whether direct or indirect and whether they are males or females. 
Third are those who share his paternity with him through the same 
ascendants. These are his brethren, whether german, consanguine or uterine. 
He confined himself to persons related to each other through direct 
parenthood and did not hold the emancipation of the brethren's children as 
obligatory; 

Al-Shsfiti held an opinion shnilar to RMik's with respect to the ascendants 
and descendants, but he disagreed with him about brethren and did not deem 
their emancipation as obhgatory. Abu Hanifa, on the other hand, held as 

all those who resembled these categories, and who fall in the prohibited 
degrees for marriage. 

The reason for the disagreement of the ^ahiritcs with the majority is their 
difference over the meaning of the established tradition, comprising the words 
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of the Prophet (God's peace and blessings be upon him), "A son is not to be 
given compensation by his father, unless he found him enslaved, bought him, 
and emancipated him". It is recorded by Muslim, al-Tirmidhl, AbO Dawud 
and others. The majority said that it is understood from this tradition that if 
he buys him it is obligatory on him to emancipate him, but purchasing him is 
not obligatory on him. The Zihirites said that the meaning of this tradition is 
that it is neither obligatory an him to puEchase him nor to set him ftse^-and 
attributing manit^^ti^t t$ }um k evIdotK^ of Ih^ isdidity of Ms ownership. 
If nhat they (the majority) say had been correct, the words would have been 
"if he purchase's him, let him set him free". The reliance of the fjanafites is on 
what has been related by CJatlda from al-IJasan from Samura that the Prophet 
(God's peace and blessings be upon him) said, "If anyone owns a relative, he 
is free". This tradition was apparently not deemed authentic by Malik and al- 
Shafi'i. Malik viewed the brethren through the analogy of children and 
parents. Al-Shafi'l did not consider the brethren as similar to , parents, but did 
hold children to be similar to parents. 

The Malikites aspired to argue for their school on the ground that sonship 
(hmi^a) is an attribute that is the oj^osite of servffity fublldiyysi) and, 
therefore, cannot be combmed with it due to the words of the Exalted, "When 
it is not meet for (the Majesty of) the Beneficent that he should choose a son. 

a slave".™5 This "servihty" has a meaning different from the "serviKty" on the 
basis of which they argue. This servility is subject to reasoning and so is 
sonship, but the servihty that exists between the creatures and their Master is 
scrviHty stipulated by revelation and not by reason, and by stipulation I mean 
that which is without the influence of reason, as is assumed by them. It is a 
weak argument. Allah, in fact, has deemed sonship to be the same as paternity 
by genus of theu existence, or of kind, that is, the two in existence, one of 
them a father and the other a son, are very close to each other, so much so 
that they are either of the same genus or of the same category, while there is 
none among creatures who can share anything with Allah from near or from 
far. In fact, the dissimilarity between them (Allah and His creation) is the 
utmost possible. It is, thus, not correct that there be among the things in 
existence here an association with Him like that between the father and the 
son. On the other hand, if the relationship of the creatures with Him had been 
compared with the relationship of a slave with his master, it would have been 
cbser to the truth of the matter rather than the relationship between a father 
and his son, as the disparity between the master and his slave is of a much 
more acute than that between the &ther and his son. The truth is that there 
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is no similarity between the two relationships. Yet, as there is not, iti tJie 
existing realities, a relationship with a greater disparity than this, a disparity 
as to being noble at one end or base at the other end, that is, in the 
relationship of the master and his slave, it becomes exemplary. Those who saw 
love, mercy, sympathy and compassion in the relationship of a father and his 
son, permitted, according to the religion of Jesus (Tsa), the saying that some 

that is imposed upon a person without his own volition. 

They disagreed about the a$knm of emancipation in an issue that relates to 
transmission. They disagreed about the person who freed his slaves during his 
illness, or made such freedom subject to his death, when he had no wealth 
beside them. Malik, al-Shafi'T, their disciples, Ahmad and a group said that if 
he manumitted them during his illness and had no other weahh beside them, 

to be freed, after his death, by drawing lots, and the same is their hukm in the 
case of a bequest (tpafiyya). Ashhab and A§bagh opposed Malik in terminal 
manumission through illness, saying that the drawing of lots relates to bequest, 
while the hukm of this terminal manlimission is like that of the mudabbar slave. 
There is no disagreement in Malik's school that if mudabbars are 

of each in the third' Aba HanTfa and his disciples maintained in this terminal 
manumission that if the third is insufficient, a third pan. of each is 
manumitted, while others said that a third part of the entire (number) is 
manumitted. Some, among them, took mto account a third of the value of the 
entire (number), which is the opinion of Malik and al-ShJfi'l, while others 

to two of them, or less, or more. A group said that the consideration is for 
number, thus, if there wers six, two otthem would be manumitted, and if there 
were seven, tWQ-and a iMrd feom among them w«*uld.be mantimitted — this too 
would be by the drawing of lotsi after tbaj. liad been split up itito tliree groups. 

The reliance of the jurists of HijSz is what is related by the people of Basra 
from 'Imran.ibn al-yusayn "that a man freed six slaves close to his death and 
he had no other wealth. The Messenger of Allah (God's peace and blessings 

drew lots between them freeing two and keeping four enslaved". It is recorded 
by al-BukharT and MusUm with complete chains, but with a mursal isnsd by 
Malik. The reliance of the Banafites, in accordance with their practice of 
rejecting traditions transmitted through single iskU (khabur abJdi when they 
opposed established principles based on taMtur, is that the master made total 
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manumission obligatory for each one of them and if he had owned (sufficient) 
wealth this would be implemented (in toto) on the basis of consensus, but when 

third. This principle, however, is not clearly applicable to this case in the rules 

manuniitted it would be hanhful for tbe heirs and the manumiitcd slaves, and 
tJie few made it obligatsry for one tindcrtalang: partial njanumtssiftn to 
coiBpte* it, and as there is no ooe hae to complete it, it is bwer to ^ther 
it in a few determined individuals, but whea value; is ta^een ijit© aceount a«id 
not the number the transaction leads again to this situation of partial 
manumission. It is, therefore, belter to consider number, which is the-meaning 

Allsh and' it is necessary that it be assimilated in some specified individuals, 

another group said that his wealth follows him. The first view was upheld by 
Ibn Mas'od, from among the Companions, and of AbQ Hanlfa from among 
the along with al-Thawrl, Ahmad, and Ishaq. The second view was 

that of Ibn 'Urnar, =A'isha, al-Hasan, 'Ata', Malik and the jurists of Madlna, 
the proof for them being the tradition of Ibn 'Umar that the Prophet (God's 

slave, the wealth Tof the''slave) belonp to him (the slave), unless the master 
stipulates (retaining) his wealth". 
The words (legal form) of emancipation may be unequivocal or indirect 

meaning of the words "freedom" and "manumission". These words are binding 
for the master by the consensus of the jurists. Indirect expressions are like a 
fijaster saying to ias skm, "I have no haU over yoti" or "1 have no ovmersUp 
in 5Cftf'< In these, according 4o titt: tnajofity, th& sia^e dicils tlte Maation of 
the master irrespective of his intention to manumit. They disagreed, however, 
in the case where the master addresses his slave as "my son or his slave-girl as 
"my daughter", or he says "O! my father" or "0! my mother". A group held, 
and they are the majority, that manumission is not binding on him. Abu IJanTfa 

to be freed, even if the slave is twenty years old and the master is thirty, 
"you are none, tot i freeman". A group, and these are tlie majority, said that 
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man, which is the opinion of al-IJasan al-Ba§n. Within these issues is also the 
case of a person calling out to his slave by name, when another (another one 

had intended the other. It is said that both are to be set free, while it is said 
that his intention is to be elicited. They agreed that one who manumits what 
is in the womb of his slave-girl, he is free to the exclusion of the slave-girl 

his slave-girl, but exempts what is in her womb. A group said that he has the 
right to make an exemption, while another group said that both are free. 

They disagreed about manumission conditional upon the will of Allah. A 
group said that there is no proviso in this as in the ease of divxm, which is 
the opmion of MjHk, Anwhra- praap said that provisos are eifective ia it, and 
they maintain the same in case of divorce. I mean fey this a ^sott saying 
to his slave, "You are free, God willing". Similarly, they differed ahoot the 
occurrence of manumission with the condition of ownership. Malik Said it 
takes place, while al-Shafi=T and others said it does not. Their proof is in the 
words of the Prophet (God's peace and blessings be upon him), "Ttoe is no 
manumission in what is not owned by the son of Adam". The argument of 
the second group lies in its resemblance with yamTn (oath). 

The words in this topic resemble those in the subject of divorce and its 
conditions are like the conditions of divorce. So also oaths in it are similar to 
oaths in divorce. As to its ahkUm, these are many. Among these, according to 
the majority, is that children follow their mother in emancipation and slavery. 
A group differed and said, "Except when the father is an Arab". There is 
disagreement about manumission effective at a. future date. A group said that 
he has no right (in this period) to have iiiteicoursa with her, to sell her, or to 
gift her away. This was upheld by Malik. A group said that he has all these 
rights, which was the opinion of al-Awzs'l and al-Shafi% 

performed) by the manumitted person before or after manumission, but they 
disagreed about the person who said to his slave, "If I sell you, you are a free 
man". A group said that this is not effective as after he has sold him he does 
not have the right to manumit him. Others said that if he sells- him, he is to 
be set free on his acctmnt, tliat is, from the wealth of the seller when he sells 
him. This is the opinion of IMalik and al-ShIii%. The former was held by AbQ 
l-tanft, his disciples and al-Thawn. The cases in cUb chapter are many, but 
this is suffident. 
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53 1. Chapter!: Issues Related to the Contract 

contract of kitiiba, whether it is obligatory (mnjib) at recommended (mandub). 
The jurists of the varioas is^ns said, that it is reeoniinmded, while the 
Zaliiritcs said it is iirtffi|atory. Th^ argaefi on the- basis the words of the 
Ixalted, "And sudi of ytior shves as seek a writiiiy fof eiB»nciiMtioii), trrite 
it out for them if ye are aware of aught of good in them",*" saying that the 
command {amr) here implies an obligation. When the majority considered the 
principle that no one is to be forced to emancipate his slaves, they interpreted 

principle. Further, as the slave has no right to demand a decree for his (own) 
sale, which amounts to the passing of his corpus from his ownership with 
compensation, it is appropriate that he have no right to ask for a decree for 
passing out of his ownership without compensation, for he is his owner and 
die services of the slave belong to the master. This issue is closely related to 

The contract in general means that the slave purchases himself and his 
wealth from his niaster with the wealth that the slave earns. Thus, the 
demenls of tBis contract aaitprfee the price, the object of the price, the period 
(of payment), and the words that indiewe the contract. They agreed about the 
price that it is valid if it can be ascertained mth the (same) knowledge that is 
stipulated for sales. They disagreed when the form of words employed 
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The argument of those who stipulate puberty is the comparison with the rest 
of the contracts. The argument of those who did not stipulate it is that things 
are permitted between master and slave that are not permitted between 
strangers, and the the important factor is the ability to work, which may be 
present in one who has not attained puberty. 

disagreed about this. Further, when we uphold inclusion, are they become 
sureties iix ^ch thfOu^ the 'same kkSia, sO that none is emancipated 
until all are attandpated Eogetiief? There is disagreemEnt in tMs -too. Wxth 
respect to the permissibility of inclusion, the majority uphold it, while a group 
prohibited it, whldi is one of the opinions of al-Sh3fi^l. Do some stand surety 
for others? There are three opinions about this from those who upheld 
inclusion. A group said that this is implied by the contract of kitaba^ that is, 
they will stand surety for each other. This was the opinion of Malik and 
Sufyan. Others said that it is not binding by the absolute contract, but it is 
through a stipulated condition. This was Abu Hanrfa's opinion and that of his 
disciples. Al-Shafi'i said that it is not permitted, either by the implication of 
the contract or by stipulation, and each is emancipated by the payment of his 

The basis for those who rejected the ruling of becoming sureties is the 

The baj^ for those who permitted this is tbat xcamt ghsrar to be tolerated fot 
purposes of kitsba^ as it is a transaction between a riiaster and his slave, and 
the slave and his wealth belong to the master. Malik's argument is that as it 

surety i>i one stranger lor anuuier is not valid said that it is not permitted on 

the mukatab the surety would have recourse to nothing. This does not appear 
to be so from the sur^ of tbe slaves, one for the other; vihtt k iip^iottit is 
that the condition is the cause, for one who is not able to work is hindered by 
the inability of one who is not. This is gharar specific to kimba- It may also 
be said that inclusion may lead to the emancipation of those who are unable 
to work in order that they be free. Just as it results in the (continued) 

cannot. Abu Hanlfa held it to be similar to. the surety of a stranger for another 
stranger, in cases where surety is permitted, and made it binding through a 
condition, though he still does not permit surety in kitaba generally. 

The jurisfs disagreed about two co-owners of a slave, whether one of them 
ean Gontraict kim/ts for Hs share -without the permission of hk partner. Some 



said that he does not have this right and the kitaba would be void, and what 
he ^ins ftom. it is to be shaiDed between than according to their shares. A 
group said that it \s not permitted to a pennon to contract kitiiba. ftir his share 
to the exclusion of the share of the other co-owner. One group made a 
d^tinction saying it is permitted widi the permission of the co-owner, btit it 
is not vaUd without his permission. The first opinion was held by M^lik, the 
second by Ibn AbT Lay^ and Ahmad, and the' third by Abu Hanifa.and al- 
Shafi*"!, in one of his opinions; he has another opinion similar to that of Malik. 

Malik's argument is that if this were to be permitted, it would lead to the 
complete emancipation of the slave through valuation in favour of the person 
who contracted the kttsH for his share. This is not permitted, except in the 
division of emancipation. Those who held the view that he has right to 
contract kitaha^ maintained that he is to complete the emancipation if the slave 
makes the payment, provided he is financially sound. Malik's ar^ment here 
is based on a principle, which is not agreed to by his opponents, but that does 
not affect the soundness of the principle itself The stipulation of a conditio^ 
however, is weak. Abtl IJanlfa maintains, about the mode of paymait to the 
mukstib (master), when the kUaba is with the permission of his co-owner, tliat 

owner takes out of it his share and recovers the remaining from the slave who 
works for him till such time that the agreed payment is completed. In this 

Is the kituba of one who is unable to work valid? There is no disagreement, 
as far as I know, among them that a condition for the mukatab is that lie 
should he strong enough to work, due. to the, words of the.Exalted, ^'^J^ ye 
are aware of ai^t of gobd ^ ijiem*,^ «EHF«^ sfeait ^ meanii^ of 
tie term ^ihayi^ (gtxxS) >li «he text. Al-Shafi*I said it means work and 
reliabiBly, while some of then said it means wealth and reliability. Others said" 
that it means right conduct and the observance of din. Some denied kitaba for 
those who did not have a skill, for fear that they would start begging, while 
others permitted this due to the tradition of Barira that "she was granted 
kitaba in a state when she needed to ask from others". Malik considered as 
abominable the kitaha of a female slave, when, she did not have an income 
through a skill for fear that it might lead her to prostitute herself. Malik 
pamitted the kitaha of the mudahbara and all -those who were partly slaves, 
cxq^t i3ie unm M~i»shdy as he (the master) had no right to use her for 




I 
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They agreed that one of the conditions for the mutaiib (master) is that he 

and be in possession of a sound body (not a marTf). They disagreed whethej 
a muiaiai could enter into kitlba with his slave. This discussion will come up 
when we consider what is permitted to the mukstab and what is not. Malik 
did not permit that a slave authorized to trade [ma>dhm) should contraa 
kittba with another ilave, as liMte Is n»»nujn»sskin and he is not permitted to 
manumit. Similarly, kitiiba by one whose assets are immersed in debt is not 
permitted, except when the creditors 
kitaba consists of something that can t 



to manumission. The kitlba of a Christian with a Muslim is valid, accordir 
to him, and he (the Muslim mukltab) is to be sold out as in the case of a 
ordinary slave (so that he docs not remain a slave of the Christian). 

UtSse, then, are the well-known issues that are related to the elements, th 
is, the mtkatH, mukStab, and kitiba. The akkam are many, as are tl 
conditioits, wheiiier pentiissihle or prohibited. It appears that the foremo 

he enslaved due to inabihty (to pay), what is his legal position if he dies befoi 
he is emancipated or re-enslaved, who is included with him in the iiuUm 

slavery and what is not? We begin by mentioning the issues of the aikim ; 
53.2.1 ategoryl 

When is he emancipated? They agreed that he is emancipated on paying tl 

but has paid the rest. The majority say that he is a slave as long as some pa 
of the kitsha remains, and is to be enslaved if he is unable tp pay it. From tl 
earlier jurists four opinions, besides the opinion of the iinjtirity, are relate 
Firet, the raatorf is emancipated by the very act of kitlba. Second, he is fti 
to the extent that he has made the payment. Third, he is emancipated if I 
has paid half or more than that. Fourth, he is free if he has paid a thir 
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and any slave who is granted a kitsifa for a hundred dinars and he pays all 
except ten drnSrs remains a slave". The reliance of those who hold that he is 
emancipated by the contract itself is on its similarity with sale. It is as if the 
mltMMiMi purchased himself from his master and the buyer being unaSle 
to pay, the seller hastio receurse to him except to share his wealth, just-as 
ore who purchased him from him on credit becomes insolvent and then dies. 
The reliance of those who maintained that he is set free to the extent of what 
he has paid is what has been related by YahyJ ibn Kathir from 'Ikrima from 
ibn 'Abbis that the Prophet (God's peace and blessings be upon him) said 

and the diya of a slave for the part that of him that is still a slave". It is 
recorded by al-Nass'l. The disagreement in it is related to 'Ikrima, just as the 
disagreement in the tradition of 'Amr ibn Shu'ayb.is related to the fact that 
he related from a written fafilfa. This opinion was upheld by ^AlT, that is, the 
one in the tradition of Ibn 'Abbas. It is related from '^Umar ibn al-Khanab 
(who said) that if he pays a part of what is owed he is emancipated. Ibn 
Mas'Dd used to say (he is emancipated if he pays) a third. The opinions of 
the Compauioas, though they are not a hujja, yet it is manifest that a. wdict 
issued by them is to be interpreted as containing a surma, which must iat« 

In this issue there is a fifth opinion. If he pays three-fourths, he is 
emancipated and remains a debtor without means for purposes of the 
remaining fourth. It is said that if he has paid to the extent of his value, he 
remains a debtor (for the remaining and is emancipated). This is the opinion 
of 'A'isha, Ibn 'Umar, and Zayd ibn Thabit. The well-known opinion from 
Ibn 'Umar and from Umm Salama is like die opinion of the majority, and it 

is ac as the narrations from them are authentic beyond doubt, and are related 

by Milik in his Atsewija'. Jn adfilion, it fcfleos care far the wealth af the 
masters, and also because in sold commodities the recourse is to the corpus of 
the sale when the buyer becomes insolvent. 

53.2.2. Category 2 



presented earlier. They disagreed whether the slave has the right '.to declare 
his inability on his own, without any reason, or that he has no such right 
except for a reason. Al-ShSfi% said that iillliii is a isontract biiiding upon the 
slave, but it is not binding upon the master. Malik and Aba Hanlfa said that 
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hmba IS a contract that is binding on both, that is, the master and the slave. 
The conclusion from Malik's opinions is that the master and the Slave itmy 
crther agree upon the slave's inabihty or they may disagree. If they differ, then 
it may be the master who claims the inabihty of the slave, while the sl»ve 
denies it, or vice versa, that is, the master desires the existence of hmta, while 
the slave claims inability. If they agree upon inability, the issue falls into two 
cases. First, that a child has entered (been born) into the htubu, or it has not. 

opinions related from him. First, that it is not permitted if he possesses wealth, 
which was also Abii HanTfa's opinion. Second, that it is permitted to him to 
claim it. If, however, the slave is claiming inability and the master is denying 
it, the slave has no right to do so if he possesses wealth or has the capacity to 
work. On the other hand, if the master claims inability with the slave denying 
it, he cannot impose inabihty on him, except by the decree of the judge. This 
he can do by establishing that he (the slave) has no wealth nor the capacity to 

W e refer ihjw^ to the i^iiance rftei? ^idsflce on' the" actual point of 
disagreement over the issue. The reliance of Al-Shafi'l is on the report ±at 
"BarTra came over to 'A^isha saying to her, *I want that you should buy me 
and emancipate me'. She said, 'If your family (masters) are wiUing'. The 
family came and sold her while she was a mukntabo". It is recorded by al- 
Bukharr. The reliance of the Mahkitcs is on the comparison with other binding 
contracts, and the hukm of the slave m this must be the same as that of the 
master, a$ it is. in the nature of contracts that they be binding or have options 
equally ftir hodi j^rties. If they ^ WmiKng for one party and net ftBr the 
other, they beconw lnconsiS:ent with the prmciples. They^ttributed die ^lla 
to the tradition of Barrra that what the family sold was her kitaba and not her 
corpus. The Hanafites say that as the predommant right in kmba belongs to 

to the subordmate right belonging to the master; its basis being mkali, which 
is not binding for the husband due to the existence of the right of talHi that 
he possesses, but it is binding for the wife. The Mslikites object to this by 

53.2.3. Category 3 

They agreed about his hukm when he dies before paying for the kitaba, that 
is, if he dies childless without paying anything toward the Mimba he woiUd be 
considered a slave. They disagreed when he dies leaving behind a child. Mahk 
said that the child's l/ukm is the same as his batm. If te leaves behiltd wealth 
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that can satisfy the payment of the kiaiti, it is paid and 'the children are 

are strong enough to work, they are allowed to make the payments of theil 
father till they express their inability to do so or are emancipated. If they 
neither have wealth nor the ability to work, they are to be enslaved. If 
something is left over from the payment of the Utaba, they inherit it according 
to the laws of inheritance applicable to free persons. Only his children, who 
were part of the kitaha are to inherit his wealth to the exclusion of the other 
relatives, if he had relatives other than his children, who were part of the 
kimha. Abo IJanlfa said that after the payment of kiaba has been made, the 
wealth left by him is inheriicd by the children who were made a part of the 
iitaia, the children who were born during the period of kiilbj., his free 
children, and all his heirs. Al-.Shsfi-T said that the wealth is not inherited by 
his free children, or by those who were made part of the kmba, or those who 
were born during the period of the kimba, and the wealth belongs to his 

It is obligatory on his children, who have been made a part of the kitaba, 
that they work toward its fulfilment in proportion to their shares in it, and the 
share of the father is to be charged to them. Abu tlanlfa also upheld the 
charging of the father's share to them, as did all the jurists of Kufa. Some, 
among those who upheld charging of his share, said that it is to be by value, 
which is the opinion of al-Shafi%. It is also said that it is by price, or that it 
is to be per head. These jurists said that the share of the father is to be 
charged to the account of the sons who were part of the kimba, not those' who 
were born during the period of kitaba, as the children who were born during 
the *fWa take up the father's rights. 

sureties for each other, therefore, if one of them is emancipated or dies, the 
others are not absolved of his share. The argument of the other group is that 

authority of 'Abd al-Malik ibn MarwJn an opinion simUar to that of the Knfts. 
The reason for their disagreement is the state in which the mukatab dies. 
According to Malik, he dies a mukatab and according to Abo IJamfa he dies 
a free BJaa, while for Al-Shjfi'l he dies » slave.; It was on the^ , principles that 
tJ«y bailt m the akism related «» it. The rdiance of al-Shafi'i is on the 
a»a»eat fljat between bondage and freedom thwe is no middle position, thus, 
if he dies as a mutatiit, he is still «ol! a free person, as freedom takes effect 
after he has .paid for the kiti^ba and this he has not yet done. The consequence 
is that he dies a slave for it is not proper that a corpse be emancipated. The 
arfument of the Uanafites is that freedom takes effect with his death with the 
emtenee of wealth for which he contracted kttsba, for it does not suit him to 
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keep himself in bondage, and it is necessary that freedom be accessible to him 
with the coming nito existence of the wealth, not through its actual delivery 
to his master. Malik deemed his death to be a state between bondage and 
freedom, which is kituba. In so far as his free children have not inherited from 

him, he is given the hukm of a free man. The issue is within the scope of ijtihad. 

Hekted to this category is their disagreement of the umm al-walad of the 
mukmai, when the mkmab dies and leaves behind children who are not capable 
t>f wwtong, and- the mother decides to work on their behalf. Malik said that 

a right to do so. Their argument is that the umm al-mlad is the property of 
the master when the mukatab dies. Mahk maintained that the protection of 
kimba that was available to her master flows over to her and her children. There 
is ambiguity in Malik's opinion that if the mukiUttb leaves behind children, who 
cannot work, and an umm al-tpulad who is unable to work, she is to be sold and 
the reraaitiing amount of kitMba is to be paid. According to Abn Ytlsuf and 
Mtdjammad ibn 3W;Jasan; it is not permitted to the rtrnhMab to sell his umm 
al^tthi, *hile it is permitted according to Abu and al-ShSfl'i. 

Malik's disciples difFered about the rnim al-walai of the mukatab, when the 
mukaab dies leaving behind children and has satisfied the dues of kiMa, 

a child, she is to be emancipated otherwise she is kept in bondage. Ashhab 
said that she is emancipated at all costs. On the principles of al-Shafi'l, 
whatever the mukiiub has left is the property of the master and the children 
cannot benefit from it for the payment of what he owed of the kitaba^ whether 
they were with him in tbe kitsba. or were bom in its duration; they have to 
work. According to the priticiples of Abo Hanlfa they arc fm, by all means. 
The opinion of Ibn al-Qasim appears to be based on istt/ism. 

51.2.4. Category 4 

This relates to the question of who participates with him in the kitsba and 
who does not. They agreed under this topic that the children of the muksmk 

their master. Similarly they agreed about the inclusion of whoever is born to 
him in the period of the kimba. They disagreed about the umm al-walad as has 
preceded. They disagreed about the inclusion of his wealth through the 
unqualified contract. Malik said that his wealth is included in the kitaba. Al- 
Slafi'l and Abu Hanlfa said that it is not included. Al-Awza'l said that it is 
inchldcd if stipulated, that is, when the mukmab stipulates it. This issue is 
based on the questifltt whether a slave can own, and whether his wealth goes 
with him in manumission. This , has preceded. 
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53.2.5. Category 5 

We say: The jurists agreed under this topic that the mukliuh does not have 

or give charity without the permission of his master. He is interdicted with 
respect to these and other similar things, that is, he does iiot have the right 
to dispose of anything without compensation. They differed under this topic 
in different eases, kmonf them is the case when he does not inform the master 

but others denied it. The argument of those leho proKbitsd it is that it took 

The argument of those who permitted it is that the cause of the legal obstacle 
is no longer there, which was the fear that the mukniab would be unable to 
pay (his dues). The basis for their disagreement is whether the permission of 

of its vaUdity. Those who said that it is a condition of its validity did not 
permit it, even if he manumitted (someone). Those who said that it is a 
condition of its becoming binding said that it is permitted if he manumitted 
someune as the conttact was made ifl a valid immer, thus,, wAcn the 
requirement of permission was removed tia contract became valid, as if he had 
granted permission; this is according to those who consider his (act of) 
manumission to be valid when the master grants permission. Some persons 
disagreed even in this after their agreement that his manumission is not vaHd 
if the master does not grant permission. A group said that it is valid^ Vfhilc 
another said that it is not, which was AbO' Hanlfa's opinion. Malik upheld its 
permission and both opinions are related from al-Shafi'l. 

Those who permitted this disagreed about the mla^ of the emancipated 
person, as to whom it belongs. Malik said that if the mukmab dies before he 

he dies when he had been emancipated, the walo' would belong to him. A 
group from among these jurists said that the ipa/fl^ in each case would belong 
to the master^ The reliance of those who did not permit manumission by the 
tntkmai is that xatt' Wongs to the person who manamits, due to the words 
<tf the Prophet (God's peace and Messings be i^on him), "Wife' is for the 
person who niatttiniits% and tlie mukstab cannot possess the mil^ during, his 
kh^ba^ therefbrBi hiS' mantmussion. is also not valid. The argument of those 
who held that aala' belongs to the master is that the slave of his slave is in 
the position of his slave. ThtJse who tried to distinguish between these relied 



majority out of them said that he does not have the right to marry, except by 
the permission of his master, while some permitted him to do so. The majority 
permitted him to travel, while some denied this right to him, which was 
Malik's opinion. SahnOn from among the disciples of Malik pei^tted him to 

for the mukamh. Iba i^^l^ra permitted him travel over short distances. The 
^illa for the prohibition of marriage is the fear that it might lead to his inabiHiy 
(to meet his payments), while the HUa for the permission of travel is that 

payment. As a whole, in this issue, the jurists had three opinions. First, that 
the mukatab has the right to travel with or without the permission of his 
master, and it is not permitted to stipulate a condition for him that he cannot 
travel. This was the opinion of Abu yanlfa and al-Shafi^. The second opinion 
is that travel is not -pcaroittcd to him axept with the perraissicffl, fsSlsm master, 
which was Malik's opinion. Third that he has the right to travel by the 
implication of the unqualified contract, unle&s the master xtipubtes that he will 
not travel. This opinion was held by Ahmad, al-Thawri and others. 

In this topic is also their disagreement whether the mukatab has the right 
to contract hitaba with his slave. Malik permitted this as long as he is no 

al-Thawn. For AI-Sl«fi^I both opinions are related, one confirming kituba and 
the other declaring it void. The argument of the majority is that it is 
commutative contract that has as its purpose the earning of profit, therefore, 
it resembles all other permitted contracts of sale and purchase. The argument 
of the Shafi^ites is that wala^ belongs to the person who manumits and the 

They agreed that the master had no right to withdraw anything from his 

master having intercourse with his slave-girl, who was a mukatuha. The 
majority came to prohibit this, while Ahmad, Dawud and flm al- 

Musayyib, from among the Companions, said that it. is permitted if he 
stipulates this as condition for her. The majority's argimient was that it is 
intercourse that is to end in separation in the fiiture and it, therefore, 
resembles a temporary marriage. The argument of the other group is based on 

reduced to inability (of making payments) intercourse with her was permitted. 
Those who prohibited this differed about the case when he has intercourse 
with her, whether he is liable to hadd. The, majority said that thei^ is no hadd 
fbr him as^tt is intercoorse in a, situation of doubt {shtkha). Smne of thm said 
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he is liable to ^add. They, disagreed (in this case) about her entitlement to 
dower. The iurtsts, as far afi I know, maintain that the laws applicable to him, 
with respect to marriage, divorce, evidence, penalues, and others, arc those 
tK« are specific for slaves. 

In this discussion is also their disagreement about his sale (to another). The 
majority said that the mukmab is not to be sold, except with the condition that 
he will be allowed to retain his kitaha widi the buyer. Some of them said that 
his sale is valid as long as he has not paid anything of his kitdba, as Barira was 
sold when she had not paid anything from her kttaba. Some said that if the 
mukHtab agrees to the sale it is valid, which, is al-Shafi'i's opinion, as kitsba, 

the basis of the tradition of Barira when she was a mukataba and was sold. 
The argument of those who did not permit the mukltah's sale was based on 
the breach of contract involved in it, and Allah has commanded the fulfilment 

Similarly, they disagreed about the sale of the Htaia. Al-Shjfi'l and Aha 
Hanlfa said that it is not permitted, while MtUl permitted it, but upheld the 
right of pre-emption in it for the muidiab. Those «*0. periiiittea iMs 
compared it with the sale of a debt, while those who did not allow it viewefl 
it as a category of gharar. Similarly, Mahk compared sA»/a (pre-emption) in 
it to pre-emption in debts. For this there is a tradition from the Prophet (God's 
peace and blessings be upon him), I mean, for pre-emption in debts. The 
opinion of Mahk in the sale of iiuba is that if it is contracted for gold, it is 
permitted to be sold for immediate goods not delayed, due to the occurrence 
of sale of a debt for a debt If the kitaba is for goods its purchase is to be for 
gold or silver or dissimilar goods. When he is emancipated the wa/ir' would 
belong to the masSer sat to the buyer, "^thin this topic is also the issue 
whether the master has the right to force his slave to accept kitaba? 

54.3. Chapter 3: The Conditions of /fiMia 

Among the conditions of timba are those that are lej, . , ,e are 

conditions essential for the contract— their discussion has preceded m the 

stipulated by mutual consent, some of these (it stipulated) vitiate the contiact. 

tliem (finally) are those that are permissible and are not binding, while there 
are those that are binding. All these conditions are expounded in the books of 
/>"•«? (manuals offish), while this book of outs is not a book of^tfi' (manual 
of>«/.), it IS a book of principles. 



contrary to the conditions legally prescribed for the Talidity ;of the eotitraxt. 
The permissiWe candJtiotis are diose that do not lead to tke wadon of the 
conditions rendering the (WHtract valid nor da they mate than biadii^. ICke 
jurists do not, as a whole, disagree about all these conditions, but they differ 
about the conditions due to their disagreement whether a condition is one of 
the validating conditions. They would differ depending on how close or far a 
condition is from vacating a validating condition. It was for this reason that 
Malik determined a third category of conditions. These conditions, if adopted 
by the stipulator, render the contract void, but if they are not acted upon, the 
contract is valid. It is necessary that we understand this for all the other dafy 

Among the well-known issues in this topic is where service, travel, or the 
lilce, is stipulated in kitaha and the slave becomes strong enough to make the 
payments before the expiry of the (stipulated) period of kitaba. Is he to be 
emancipated? Mslik and a group (of jurists) said that this condition is void and 
he is to be emancipated on pajmeot of all <the wealth. Another groiqj said that 

other stipulated conditions. This is based on a tradition traced to ^Umar ibn 
al-Khattah (God be pleased with him) that he manumitted the slaves of the 
state and stipulated for them that they serve the G' i s.-.-'t.i hree 

manumits him and stipulates for him service for a number of years, is 
incomplete till he serves for the stated number of years. Some deduced from 
this that the condition is binding. These then are the well-known issues 
occurring in the principles ih this hooit. 

There arc other issues, which are mentioned in this book, though they 
beltMig to other books. If they are mentitjned in this book^ it is on the 
muatption that they are cases faUing under the principles in this book, but 
when they are mentioned in other books they are presented as principles. It is 
for this reason that mentioning them in this book is preferable. Among these 
is then- disagreement when the master weds his daughter to the mukami, the 
master subsequently dies and the daughter inherits. Malik and Al-Shafi'i said 
that the marriage is annulled as she now owns part of him, and what the r^t 
hand of a woman possesses is a prohibited' category for her by eonschsas 
(ijW). Abu Hanlfa said that the marriage is valid for what she has inherited 
is wealth that is a liability of the muiatab not his corpus. Thi» issue deserves 
to be in the Book of Marriage (nikah). 

Within this category is their disagreement when the mukatab dies and he 
owes a debt and pBt of the paymeni of kimia. Does the master share with 
the cteditiors? The majority said he does not share his claim with the creditors. 



Shurajil), Ibn Abi Layla and a gioup said that the master participates with the 
creditors. Similarly, they disagreed when he becomes insolvent and owes debts 
that submerge whM he possffiseE io the dains ejaend r« his corpos? Mslik, 
al-Shafi'l and AbO IJauifii said that they (the creditors) ha?fe no dairti met Us 
corpus, Al-Thawrl and Ahmad said that they take him over unless the master 

reparation. The discussion whether he participates in the distribution belongs 

Offences. On the issues relating to judidal verdicts, which are cases in this 
book and principles in the Book of Judgments, disagreement over their ^km 
cottcents Ae dispute* of lie master and the muiitiii^fmit the wealth of tiHfa. 
MSlik and Ate yanifa said that the acceptable statement is that of the 
mukmab, while al-Shafi'l, Muhammad and Abu Yusuf said that they are 

The cases under this topic are many, but those recalled at the moment are 

transmission, must verify them in this topic. The purpose is the recording of 

regions together with the issues expressly stated by the shat^. This is so, and 
we have stated this more than once, because our intention in this book is to 
estabhsh the issues expressly stated by the texts, agreed upon or disputed, and 
to mention those issues about which the texts are silent, hut in which 
disagreement of the jurists of the rcgasus has become well kjiown. 
Truly, the knowledge of these i»o rategorles of issues provides the m^S4 

cases where disagreement among the jurists of the regions is not well known, 

is likely that one who works through these issues and understands the 
principles of the causes that generated the disagreement of the jurists in them, 
will be able to derive what is required in each particular case, 1 mean, what is 
the answer for it in tbe opinion of each one of the fii^aU' of the regions, that 
is, in one partietifeir issue itself, smd will know when a jurist has opposed his 
own principle »d sphen fee has not. This is the case whm an opinion has been 
related from hiia in that issue. If, Iwiwever, a ver^t has not been related from 
him or it has not reached the investigator of these principles, it is possible for 
him to come iip with the answer in accordance with the principles of that 
jurist according to whose sdiool he is rendering an opinion, and according to 
the truth to which his ijrihlld leads him. We hope, God willing, after being 



free of this book, to compile a book for Malik's school that assimilates the 
principles of his school and the well-known issues that work as principles for 
further derivation. This is what Ibn al-Qisim did in al-Mudammna. He 

of the issues of Malik in the same category and that resembled principles in 
so far as people (jurists) adopted them for purposes of practice and laglldm 
rendering a^am and verdicts- It is, however, a strength of this book that 
tbrott^ it 3 perstm can attain^ as we have said, the status of ijtihikl as he 
proceeds, alottg with a inoirie^e of Ok Arabic language and of uisl il-fyh 
that is sufficient for this purpose. It is for this reason that we thought that ihe 
most suitable title for this book wooU be if we name it; Biiiyat al-MujIihii 
ma Kifilyat al~Mapajid 



LIV 

THE BOOK OF TADBlR 
(MANUMISSION AT THE DEATH 
OF OWNER) 



Tht ^dy of miibtr covers its dements and its alfklim. It has four elements: 
meaijing, words, the muda^bir, ^and tfee mudabhw. The a^sm are of two 
eatepjriesv a^ksm relating to the contract, and the a^kim relating to the 



54.1. Chapter I: The Elements 

We lay: The Musluns agreed over the permissibility of ladkr, and that is when 

does not qualify his statement and says, "You are a mudabhar". These, 
according to them, by agreement, are the two forms for tadhfr. The jurists are 
of two categories with respect to tadbir and wa$iyya. Among them are those, 
who do not distinguish between the .two, and there are those who made a 
distinction between sadblr and maftyya by rendering tadHr as binding and 
mt^a as nm binding (terminable). TiKise who distinguished between them^ 
disagreed over wheflMsr the unqnajified 6mA fm nBonmissioti after death 
incla^ the meaning of ma^iyya w the hakm of tadbJf, that is, when he says, 
"You are free after my death". Milik said that if he says "You are free after 

possible to rer •asrc Abu Hanlfa said that 

Cgsim adopted Malik's. opmion, while Ashhab adopted Abu Hanlfa's, though 

his (the master's) being on a journey or being ill and what resembles^fmong 

In accordance with the opinion of those who do not distinguish between 
mssiyya and tadbir^ which includes al-Sh5fi^T and those who adopted his. 
opinion, this form is manifestly for tadbir- According to the opinions of those 
who do make a distinction it is either one of the allegorical forms used for 
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tadbTr, or it is not an allegorical form for wasiyya or for taSTr. This happens 

With respect to the mudahbar, they agreed that the person who accepts this 

They disagreed' about the hukm of one who is owned in part and is then 
granted tadhr. Malik said this is permitted, and for the person (co-owner) who 
has not granted tadbjr there are two options. First, that they subject him to 
mutual valuation, if the person who granted him tadbJr buys him {in full), he 
becomes a mudabbar completely, but if he does not purchase him tadbir is 
revoked. The second option is that he claim the value of his share. Abo IJanlfa 
said that the co-owner, who does not grant tadbtr, has three options. If he likes 

for the value of the .?harc that he has in the slave, or he may claim the value 
of his share fiom his co-owner if he is well off, otherwise, he makes the slave 
serve him. Al-SM'l said that tadilT is valid, aiid liothing else follows from it. 
The slave stays a mudabbar to the extent of the share owned by the mudabbtr, 
that is, half, or a third, or whatever is his share. When the mudabbir dies that 
part of him is emancipated, and the value of the remaining part is not to be 
paid to his other master as is done in the case of emancipation, as the wealth 
(of the mudabbir) now belongs to others and these are the heirs. This issue, 
however, belongs to the a^ksm .and not to the elements, that is, the ahksm of 
the mudabbar mi should be expounded there. 

About the mudabbir (master prodtocmgWi#&') ttof igreed that a conditimi 
for him is that he be the owner with valid ownership and should not be under 
interdicLion, whether he is in sound health or is ill. Among the condition!! is 
also this that his debts should not have absorbed (or exceeded) his weahh, as 
they agreed that debts nullify tadbfr. They disagreed about (the ^ukm oi) the 
tadblT of the prodigal (sfl^ft). These, then, are the elements of this legal 

from the third of the estate? Second, what ahkim of slavery still cling to him 
and what do not, that is, as long as he is a mudabbar'' Third, what follows him 

nullify sadbif, while fifth are the ahkm of splitting up tadkr. 
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54,2. Chapter 2: The Ahkam of Tadblr 

54.2.1. Category 1 

The jurists disagreed about the part (head of account) from which the 
miidabiar's value is to be debited, when the mudabbir dies. The majority 

of whom were the ZJhirites, said that it is to be debited to the capital. Those 
who held that it is to be debited from a third considered it similar to a bequest 
(msiyy), as it is a tukm that takes effect after death, A tradition is related 
from the Prophet (God's peace and blessings be upon him) that he said, "The 
irtudahbar is from the third". It is, however, a weak, tradition according to the 
traditionists, as it is lurrated by 'Alt ihit Taybin from Nlfi' from 'Abd Allah 
ibn 'Umar, and the traditions of 'Ah ibn Taybsn arc rejected by the 
traditionists. Those who held it to be deducted from the capital, considered it 
to be something that a man donates from his wealth during his Ufetime, and, 
therefore, it resembles a gift (kiba). The upholders of the view of a third, 
disagreed in some cases. When a person declares a slave a mudabbar during his 
lifetime and emancipates another during his illness, and dies thereafter, with 
the third falling short of the combined value of the two, Malik said that the 
mudabbar is to be preferred as his transaction was undertaken in the time of 
health, while al-Shjfft said that the conclusively emanripated slave is to be 
preferred as his right cannot fee rejected. According to hia prinaples iadbTr can 
be withdrawn. This isstie deseryes to be in the Book of Bequesti 

54.2.2. Category 2 

The best-known issue in this is whether the miiahbir has the right to sell the 
mudabbar. MHiK, AJmi 8anrfa, and a gtoup Item 'Kufa said that the rmsas has 
no right to sell Ms mudabbar. Al-Shafi'r, Ahmad, the Zshirites and Aba Thawr 
said that he has a right to retract and then sell his mudabbar. Al-Awza'l said 

In this issue, Malik and Abo Hanlfa differed in cases, one of which^is when 

effect, while Aba Hanlfa and the Kufis said the sale is cancelled, whether the 
buyer manumits him or he does Dot, which is better analogy as it (sal© in this 
case) is prohibiled, by way Bf 'iM». 

The reliance of those who permitted h^ sale is whw Is- est&Bshaii through 
the tradition of Jshir "that the ftophet (God's peace and blessings be upon 
him) sold a muhbiar", and, perhaps, they also held it simitar to a bequest. 
The reliance of the Malikites is on the generality of the words of the Exalted, 
'*0 ye who believe! Fulfil your undertakings", as it is manumission with a 
ddby and resembles the case ot die umm wl^jpalad or it resembles aa 



unqualified manumission. The reason for tlie disagreement here is the eonflict 
Df analogy with the text, or of the general word with the particular. 

There is no disagreement among them that tlie aktm For the mudabhtr 
about imdad, divorce, testimony, and all other issues are the same as those of 

'I'hey disagreed in this topic about the pcrmissibihty of having seiual 

permissibility of intercourse with her, while its prohibition is related from Ibn 

umm at-wahi, while those who did not permit it held her case to be similar 
to a manumitted female slave with a delay. Those who prohibited intercourse 
with a female slave manumitted with a delay compared her case to that of a 
wife married for a period, which is mu^a. They agreed that the master has the 
right to demand service of the mudabbar and to deprive him of his wealth 
whsneva- he. likes as is the case with any slave. Malik said the exception is 
when he Sib ill contacting a threatening ilhiess, and in this case it is 
reprehensible. 

54.2.3. Category 3 

One of the best-kiiown issues about who (or what) goes along with the slave 

she gives birth through wedlock or through unlawful intercourse, after 
pronouncement of tadbir by her master. The majority said that her children, 

with her or arc .tept enslaved with her. Al-Shafi'l said, in an opinion preferred 
by his disdples, that they mt- not cntancipated through her eihancipation. 
They agreed, however, that if the master emancipates her in his lifetime they 

The argument of the Shafi'ites is that if they are not emancipated in 

through freedom that is delayed by means of stipulation. They also argued that 
the jurists have unanimously agreed that in the case of a legatee through 
manumission the children do not participate in the manumission. The majority 
maintained that tadkr has some kind of sanctity and, therefore, validated the 
manun- an of children due to its similarity with kilUba. This opinion of the 
majority is related from 'Uthman, Ibn Mas'ud, and Ibn 'Umar, while al- 
Shafi'l's opinion is related from 'Umar ibn <Abd aU'Aziz, <Ata' ibn Abi Rabab 
andMakhnl. 

The summary of the views in Malik's school in this is that the children of 
each woman follow heij if she is free they too are free, if she is a mukstabu 



manumitted with a delay they too are manumitted with a delay. Similarly, in 
the case of the uwm a!-rpalad, her children have the same status (as that of 
their mother). The Zahirites disagreed with this. The person manumitted in 
part also falls under the same rule, according to Malik. 

The jurists agreed unanimously that each child born through marriage 
follows the status of its mother in freedom and bondage, as in all contracts 
occntring between these two stages that lead to freedom, except those in which 
they have differed like laJliJf and the one whose husband is from the .Arab 
nation. They also agreed that eat:h child bom through a possession of the right 
hand (milk at-yamtn) is subordinate to the status of his father; if he is free the 
child is free too, if he is a slave, the child too is a slave, and if he is a mukmab, 
the child is also a mukatab. They disagreed about the mudabbar, when he 
possesses a slave and a child is bom to that slave. Malik said that its hukm is 
the ^ukm of the father, that is, he is a mudabbar. Abtl Hanrfa and al-Shifi'l 
said that the child does not fallow him in tadbfr. The reliance of iMalik is on 
cotmisus (sw**) on the point that the chad ftoai dm possessitm of the right 
hand is subordinate to the itikm of his father, except for the mudubbar, which 
amounts to the analogy of a disputed pouit on a point of consensus. The 
argument of the aiifi%es is that the child of the mudalimr is a kind of wealth 

be taken over by the master, it is not conceded to him that he is a kiitd of his 
wealth and, according to Malik, his wealth follows him to freedom. 

54.2.4. Category 4 

We have already talked, in relation to the splitting up of tadb», about the 
person who pronounced tadblr for the share he possessed in a slave, when his 
e»-owner had not done the same. So, reference should be made to it. With 
respect to the person who pronounces tadhjr in part, when he owns the slave 
completely, the verdict issued, according to Malik, is that of complete tadblr, 

54.2.5. Category 5 

In this topic is their disagreement over a debt nullifying tadhjr. Malik and al- 

he (the slave) works to pay olf the debt, whether the debt covers his entire 
value or part of it. In this topic is also their disagreement about a Christian 

before the.ikath of his master. Al-Shaf^r said that he is to be sold immediately, 
the very hour when he accepts Islam saAHs tadhjr ls nullified, Malik said that 
he should be separated from his Christian master. He is to be released in heu 
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of ihdrdj due from his Christian master, md is not to be sold till his master 
dies or the price is entirely paid; if he dies, the mudabbar is emancipated 
unless there is a debt in excess of his wealth. The Knfts said that if a Christian 
midMar converts to Islam, his value is determined and he works for this 
value. 

The mudabbar, who is declared a mudabbar during his master's good health, 
is to be preferred (for a right to the third of the estate), according to Malil, 
over a mtutabbar declared to be so during the master's illness. 



r 



LV 

THE BOOK OF UMMAHAT AL-AWLAD 
(SLAVE-WOMEN BEARING 
THEIR MASTER'S CHILD) 



^The principles of this topic focus on whether the imrn ai-valad may be sold. 

to what does she become an umm walaif What rights are left to her master. 

The earlier and the later jurists disagreed about the first issue. The 
established report from *Umar (God be pleased with him) is that he decided 
tliat she is not to be ."inld and is a free woman, on the death of her master, 

related from 'Uthinin, and it is the opinion of most of the TMm and the 
majority of the jurists of the regions. AbO Bakr.Siddiq and 'AH, may Allah be 
pleased with them both, Ibn 'Abbas, Ibn al-Zubayr, Jabir ibn 'Abd Allah and 

upheld by the Zahirites from among the jurists of the regions. Jsbir and Abo 
Sa'id said that, "We used to sell the ummahSt al-ajplad and the Prophet being 

They argued on the basis of what is related from Jabir, who said, "We used 
to sell the ummahSt al-aalad in the period of the Prophet (God's peace and 
blessings be upon him), in that of Abu Bakr, and in the early days of the 
Caliphate of '^Umar. It was then that 'Umar prohibited us from selling them". 
Amoag die ^und^ the ^Sifeirites in this issue is a kind of reasoning that 
is known as wrif^ffi hi^l al-ijmi^. They said that as the ijms^ occurred on the 
point that she is owned before birth (of the child), it is necessary that it should 
be the same after birth, unless evidence indicates the contrary. The strength 
of this kind of reasoning has been shown in the books on iijff/, and it is not 
valid according to those who uphold analogy igiySs) being evidence only in the 
opinion of one who denies analogy. Perhaps, the majority argued with them 
in a similar way, which is known as matching one claim with another 
{tnttqlbaht al-da'-ma hpl-da'-ipii). It occurs when they say, "Do you not know 
that consensus has taken place on the prohibition of her sale in the period of 
her pregnancy? If this so, it is necessary that this requirement of the cotisensus 
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Stay with Iter even after she has dehvcred". The later ^Shirites, however, 
introduced a conflicting factor. They do not accept the prohibition of her sale 
during the period of her pregnancy. 

Among the traditions on which the majority have relied in this topic is that 
related from the Prophet (God's peace and blessings be upon him), who said 
about Mariya his slave-girl 'when she gave birth to Ibrahim, "Her child has set 
her free". On the same issue is the tradition of Ibn 'Abbas from the Prophet 
(God's peace and blessings be upon him), who said, "Any woman who bears 
a child to her master is frte when he dies". Both traditions have not prtfyed 
sound according to the traditionists, which is stated by Aba 'Umar ibn 'Abd 
al-BaiT, may Allah have mercy on him, who was an authority this field. 

her due to her link with the chM and the ftct that it is a parr of her. This 
reasoning is given by 'Umar (God be pleased with him) when he upheld that 

When does .she become an iimm al-walaS! They agreed that she becomes an 

when she is already pregnant from him or after she has given birth to his child. 
Malik said that she does not become an itmm rvaki if she gave birth to his 
child before he came to own her, even when she gives birth to anotha- child 
of his after he has owned her. Abu HanTfa said that she does become aa mm 
valai. Malik's opinion differed when he comes to own her and she ia 
pregnant. Analogy dictates that she should become an umm malai in all cases 
for it is against all noble traits that a man sell the mother of his child. The 
Prophet (God's peace and blessings be upon him) said, "I was sent to perfect 
all noble traits". 

About the question, with what does she become an umm mlad, Malik said 

a .child, even if it is an embryo or a blood-clot. Al-Shafi^I said it is necessary 
that physical appearance and features be discernible in this. Their 
disagreemeat relates to the tttcamng of the term '^rth" at "vihsx verifies -the 
meaning of "child". 

In the remaining afiMam of bondage, they agreed that she is like an ordinary 
female slave in her testimony, penalties, bloodwit, arsh (estimated 
compensation) for her injuries. The majority of those who prohibited her sale 

except what is related from <Uma^r''ibn al-Khattab that if she is commits 
unlawful intercourse she is to return to bondagei The opmions of Mahk and 
al-Shafi% differed whether the master can make her serve him all his life and 
earn through these services. Mjlil said that he does not have that right, except 
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for her sexual favours, while al-Shafi'l said that lie does. Malik's argument is 

her for hiring, except that he permitted the hiring of her children other than 
his own, as their inviolability is weaker in his view. Al-ShafiVs reliance is on 
the occurrence of consensus that he is permitted to have intercourse with her. 
The reason for the disagreement is the vacillation ol her hiring between two 

manifestly stronger rule be preferred. 

them that this time arrives when the master dies. 1 know of no one up till now 
wlio has said that she is emancipated from a third of the estate. The statement 
of one who would say, on the analogy of the muJMat, that she is manunaaed 
from a third, is weak. 



LVI 

THE BOOK OF JTNAYAT (OFFRNCRS) 



Offences that have prescribed legal penalties, are four. First, offences against 
the body, life, or limbs, which are called qatl (homicide) and jurh (injuries, 
wounds). Second, offences involving sexual organs, which are c^led zim 
(linlawM sexual intercourse) and dfil (fornication). Third^, (fences against 
wealth (property) in which acquisition is sometimes accompanied by force of 
arms and is called hiraba (brigandage), when committed without Justification^ 

acquisition takes place by way of stealth from a place of safe-custody {hirz\ it 
is called sariqa (theft). If the acquisition is effected through the use of high 

Fourth, offences against reputation, which are called qadhf. Fifth,20^ offences 
that are committed through a delict resulting in making Uwful what the law 
has prrfubited from sammg edibks atyi tKarciiages. Out of these, in this ikat^-a^ 
is a pra^ty fcff the dnnting of ■wine {hkmnr) alone. It is a penalty th^ 
■was agreed upon after the rime of the lawgiver (God's peace and blessing be 

We begin, from among these, with penalties that are prescribed fta: 
bloodshed and say: The obligation for causing loss of hfe or hmb is either qi0$ 
(retaliation) or financial compensation, which is called diya (bloodwit, 
reparation). The study in this book is first divided into two parts: the study 
of qi$as and the study of diya. The study of qi$ll$ is divided to qi?il$ for loss of 
life and qm^ for limbs. The study of diya is also divided into the study of diya 
for loss of life and diya for the severance of limbs and (for inflicting) wounds. 
This book is, thus, divided first into two books. In the first is transcribed the 
book of qism, while in the second is transcribed the book of diyat. 
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56.1. THE BOOK OF <^k^ {LEX TALIONIS; RETALIATION) 

This book is divided into vm seetioTO k llie study of for loss of 
life, while the second is qtm %^ ^Htn^^- Wt for life. 

56.1.1. The Book of ^jfii; for Loss of Life 

The study of this book is first divided into two parts: the cause, that is, the 

one We begin first with the examination of the cause. The study of the cause 

to the cause, and to the description of the viaim in qj^Ui. Not every killer, that 
[here may be, is Uable to: p^^^ nor is lie liable for JbiqKUCKL& that he may 
hav<- .ommitted, nor due to any victim, who mAj have been killed, rather (the 
iiability arises) for a |)aTtie«lat MleTj for a d«itcrmi(*ed homicide, and due to a 
specihc victim. As the aim in this chapter is to maintain a balance, we begin 
first with the discussion of the murderer, then with the act of murder, and 

56,1.1.1. The Discussion of the Conditions of the Murderer 
We say;^"^ They agreed that for the murderer, who is subjected to qifS^ (or 
qawad), it is stipulated, by agreement, that he be sane, baligh (having attained 
puberty), and possess a free will for acting directly, without the participation 
of another. They disagreed generally about the mukrah (one coerced) and, the 
mukrih (coercer): the person issuing the order {Smir) and one directly 
committing the act {mubOshiTy Malik, al-Shafi% al-Thawri, Ahmad, Abu 
Tlmwr and a group^rf jurists said that the liability (for qtsHj) is on the thubSshir 
rather tSmn cm smir^ but tfffi Mmir is to be punished (with a penalty other 
than qisSi^> A grau;p of jurists said that both are to be subjected to qifSf. This 
is the case when there is no coercion and the amir has no authority over the 
tm^mur (person given the order). When the amir has authority over the 
m^mur^ that is, the mubHshir, they disagree into three opinions. One group said 

under ta^ztr\ which is the opinion of DawQd and AbS ^Janifa and is one of 
the two opinions of aI-Sh5fi*T. Another group said that the person coerced is 
to be subjected to qt^^ and not the Smir^ which is tiie odher of ihe two 
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opinions of al-Shafi^T. The third group said that they are both to be subjected 
to qisds, which is Malik's opinion. 

Those who did not impose hadd on the ma^milT, took into account the 

the similarity of the state of the coerced with one who has no will of his own 
Those who upheld qifSf for him, applied to him the Hukm of a person with a 
free will and this is because the coerced person resembles, from one aspect, a 
person having a free will, while he resembles from another aspect a person 
dominated and under duress, like , one falling from a height, or swept by the 
wind from place to place. Those who subjected both to qifHf did not hold 
coercion as an obstacle (in the way of punishment) for the mS-'mur, nor did 
they consider the absence of direct causation an obstacle, for the amir. Those 
who subjected only the amir to qi^H} compared the person given the order with 
a dumb instrument. Jurists applying hadd to the person who does not act 
directly consider the term "murderer" applicable to him metaphorically. Tiie 
Malikites reHed, ra murder by the coerced, on murder under threat of death, 
by virtut; of their consensus that if a person is close to death due to starvation 
(duttss), he has no ri^t to Hll a human iJelng and orniaane him. 

Homicide is intentional or by mistake, the killer has legal capadty or he 
does not — and we shall be discussing intentional homicide (murder) under the 
case of subjecting a group to qi$af for killing one person— but when a 
murderer participates with one who is making a mistake, or a person with legal 
capacity participates with one lacking capacity, like a murderer with a minor 

under the rules of those who do not subject a free person to qt?a! for killing 
a slave, then, the jurists disagreed in this. Malik and al-Shafi^T said that the 

minor are liable to half of the blood money, though Malik transfers it to die 
'^a^ila, while al-Shafi"^! directs it to his v^ealth, as will be discussed in what 

the free person pays half the value (of blood-money). The same is the case for 

Abrr I.IanTfa said that when a person, who may be liable to qt$ai, participates 

either one of them and both pay the dija. The argument of the Hanafites is 
that this is a case of shubka (doubt), as qi^af cannot be split up and there is a 
possibility here that the actual loss of life was caused by the act of the person 
who is not liable to just as there is a possibility that it was t^used by the 
person who is liable to qifSf. The Prophet (God's prace and bl«ssings be Upoa 
him) has said, "Waive the ^udud on the basis of doubt". Thus, wt^ m^f 
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argument of the second group is based on maskha that requires severity for 
the curtailment of bloodshed. It is as if each one of them had committed the 

terms of analogy. 

They agreed about the description of the act for which ^>ay becomes 
obligatory that it is intentioiial homicide,(murder). They are in agreement that 

(manslaughter). They disagreed whether there was a third category between 
these two and that is what they called Mbh al-'-amd (quasi-wilful homicide). 
This (category) was upheld by the majority of the jurists of the regions and 
its denial by MaHk is well known,. except in the case of a son killing his father. 
It is said that a different opinion is also related from him in this. 'Umar ibn 
al-Khattab, 'All, <Uthman, Zayd ibn Thabit, Abu Musa al-Ash'arT and al- 

this from among the Companions. 

Those who upheld it distinguished quasi-wiUiil homicide from intentional 
httmitSde. This distaicflon refers mostly to the type nf instrtnnent -srith -which 
murder is committed and also to the circumstances in which the blow was 
struck. Abn Hanifa said that the use of an instrument not made of iron, hke 

and Muhammad said that shihh al~^amd is caused by that which is not usually 
employed for killing. Al-Shafi'l said that shibh al-^amd is caused by means , used 

and not to commit homicide, but it results in homicide and khata' (mistake) 
k ttew which is completely by mistake, while intentional homicide is that 
siSri* is completely with intention. This is the best (distinction). 

The reliance of those who deny that there is a middle category is on the 
argument that there is no middle ground between havmg an intention and not 
having an. intention. The argument of those who uphold the middle category 

to be assigned (by humans) on the basis of the apparent circumstances. Thus, 
if a person intends something else with an instrument that is usually employed 
for killing he will be assigned the usual kukm and he who intends murder will 
be assigned the }^ukm of murder, without doubt. When a, person intends to kill 
a specific person with an instrument that is not usually employed for murder, 

only and not in the reckoning of Allsh, the Exalted. 

Shihh al-'-amd, from one aspect, is similar to the case of ^amd in that thefe 
exists an intention to strike the victim and from another aspect it resembles 
sfi/M al-khali^ as an instrument is employed that Is not normally used for 
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killing. A marftf tradition attributed to the Prophet (God's peace and blessings 
be upon him) says, "Beware! Homicide through quasi-wilful mistake, that 

hundred she-camels, forty of whom bear their offspring in their wonJbs". It 
is, however, a tradition lacking sufficient support of the traditionists and is not 
settled with respect to its chains of transmission in accordance with the 
statement of Abn 'Umar ibn 'Abd al-Barr, though Abu Dswad and others 
have recorded it. This category of homicide, aceordii^ to those wlio do not 
uphold it, gives rise to qna^^ but according to those, who uphold it, it 

There is no dispute in Malik's school that a blow struck with anger or 
malice makes qi^^ obligatory (in case of death). They disagreed when it would 

one who has a right to discipline. 

The condition stipulated for the victim, by virtue of which qt^n^ becomes 
obligatory,, i^ that he should be at least of the same status as the murderer. 
The thit^ due to which people dififer ate Islam and kufi^ freedom and 
bondage, being male ar female and beinf one or more. They agreed that if the 
victim is equal to the killer in these four things, will become obligatory. 
They disagreed about these four categories when they did not exist together. 
If a free man killed a slave, the jurists disagreed about it. MaUk, al-Shafi=I, aU 
Layth, Ahmad and Abu Thawr said that the free man is not to be subjected 
to qi^a^ because of a slave. Abu HanTfa and his disciples said that a free man 
is to be subjected to qism for a slave, except when he owns the slave. A group 
said that a free man is subjected to qis/ls for a slave whether he belongs to him 
or to someone else. This was upheld by al-Nakh'ai. 

Those who said that a free man is not subjected to qi$a$ because of a slave 
argued through the implication of the text in the words of the Exalted, 
"Retaliation is prescribed for you in the matter of the murdered; the free man 
for the free man and slave for the slave and the female for the female".^" 
Those who said that a free man is subjected to qisls for a skve argued on the 
basis of the words of the Prophet (God's peace and blessings be upon him), 
"The blood of the Muslims is equal (in status) among them, the lowest of 
them creates an equal liability for them, but they are superior to those beside 
them". The reason for the disagreement is the conflict of the general meaning 

There is no disagreement among them that the slave is subject to ^iy^J 
because of a free man and also one who has a subordinate status (with respect 
to the foiU" categories) because of one having a superior status. Among the 
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proofs of those who said that the free man is subjected to qi^a^ because of the 
slave, is also what is related by al-^asan from Samura that the Prophet (God's 
peace and blessings be tipon him) said, "We put to death one who KUs his 

that of a free tnan, it is necessary that qisiU in it should be similar to the qi^a^ 
of the free man. 

because' of a dhimmJ. A group said" that a believer is not to be executed 
(subjected to qim) because of a kifir. Among those who upheld this are al- 
Shaa'l, al-Thawri, Ahmad, Dawud and a group. Another group said that he 
is subjected to jif«f. Those who upheld (his are Abo yanrfa, his disciples and 
Ibn AbT Layla. Mslik and al-Layth said that he is not to be subjected to qisis, 
unless he kills him by way of ghtia (treachery, deception). Q_ail d-ghila is 
committed when he catches him unawares and slaughters him, Especially for 
his money. ^ ^ g . ^ ^^^^ ^1^^ ^ j-c^ 

i^eo'he was ss^ed by C^yS'Jbn 'Uto^a and d-Ashtar whether the M^senger 
of Allah '(God's peace and blessings be upon him) had conveyssl to him 
something that he did not convey to the people. He said, "No, except what is 
in this, ray document". He then proceeded to extract it from the sheath of his 
sword and it was written there: "The blood of the MusUms is equal (in status) 
among them, the lowest of them creates an equal liabiHty for them, but they 
are superior to those beside them. Beware! A believer is not to be subjected 
to qi0? because of a kajir, nor one who iias made a pact in the duration of his 

Allah, of the Angels and of the people, all at the same time". It is recorded 
bj Aba DawQd. It is also related from 'Amr ibn Shu'ayb from his father from 

war) who sought sanctuary. 

The disciples of Abu HanTfa relied in this upon reports, among which is a 
tradition related by Rabi'a ibn AbT 'Abd al-Rahmaii from 'Abd al-Rahman al- 
Salmsm, who said, "The Messenger of Allsh had one of the Ahl al-QiUa 
executed because of a person from the Ahl al-DUmma and said, 'I have the 

related this from <Umar saying that it restricts the generality of the Prophet's 

by iljir a iarbt and not a ktfir under a treaty". The traditionists declared the 
feada^ of ^Abd al-^Safeman al-SalmanT and also what they related from 
'Umar as weak. By way of analogy, they relied on the consensus of the 



Muslims that the hand of a Muslim is cut if he steals the wealth of a dhimm. 
They said that if the sanctity of his property is the same as that of a Muslim 
it is necessary that the sanctity of his blood be the same as a Muslim's. The 

In the subjection of a group (of killers) to gisas because of one man (victim), 

for one person, whatever the number of the group. Among these jurists arc 
Malik, Abu Hanifa, al-Shafi%, al-Thawri, Ahmad, Abo Thawr and others 
This was the opinion of 'Umar, who went to the extern of saying, "Had the 
people of San'a conspired to do it, I would have put all of them to death". 
DawQd and the Zahirites said that a group is not to be put to death for a single 
person, which is also the opinion of Ibn al-Zubayr, al-Zuhrl and it is also 
related from Jabir. Similarly, according to this group the hands, of the persons' 

of one person's hand. Malik and al-Shjfi'l said that their hands are to be cut 
The ^anaiites made a distinction between life and limbs sayin]^ that Hves are 
to be taken for one life, but only one limb is to be amputated for a limb. This 
will be discussed 'in the section of gifSi Ibr limbs. 

The reliance of those who execute a group ftr a single person is the 
consideration of ma^la^ia. It is understood that qi^as has been decreed for the 
elimination of murder, as is pointed out by the Book in the words of the 
Exalted, "And there is life for you in retaliation, O men, of understanding",^'^ 
in such a case, if a group of persons is not put to death for one victim, people 
would find in it a means to get away with murder by conspiring to kill one 
person through a group. One objecting, hovrever, has the right to say: this 
would be necessary if no one out of the group is' executed, but if one of them 

not likely that the hadd would be negated and become a means for widespread 

vrords of the Eitalted, "And We prescribed for them therein: The life for the 
Me and the eye for the eye ajid the nose for the nose and the ear for the ear 
and the tooth for the tooth and for wounds retaliation".^" 

Ibn al-Mundhir and others beside him, who mentioned disagreement, said 
about the execution of the male for the female that there ,is consensus (ijma') 

Companions and 'Uthman al-Batti, that if a man is executed for a woman, the 
woman's amliys' have to pay half of the blood money. Abu al-Walld al-Baji, 
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to be put to death because of a female. This has also been related by al- 
KhaltltT in the Ma'-nlim al-Sunan. This is an isolated opinion, but it has 
strong evidence due to the words of the Exalted, "[A]nd the female for the 
female",^" although the implication of the text here conflicts with the general 
meaning in the words of the Exalted, "And We prescribed for them therein: 
The life for the life".^^' The abjection, however^ is that the latter eoamiuai" 
cgtiott" was I^d down in a skaf^a other than ours, wliiiih is an -issue that -is 
disputed, that fe, whetlref the kw of those who (jreceded'tis is law fiff as. The 
reliance on the execution of a man because of a woman is on the consideration 

°^They disagreed in this topic about the case of a father and his son. Malik 
said the father is not to be subiected to qamad (retaliation), except when he 
catches him unawares and slaughters him (kills him in cold blood), but if he 

subjected to qt^a^. Similarly, in the case of the grandfather with his grandson. 

his son, nor the grandfather, because of his grandson, is to be subjected to 
qimf, whatever the form of malice with which he killed him. This was also the 
opmion of the majontv of the jurists. Their rehance is on the tradition of Ibn 
tAbbas that the Prophet (God's peace and blessings be upon him) Said, "The 

retaliation qawiid because of his son". The basis for Malik is the general 
apphcation of qt^a? among the Muslims. 
The reason for their disagreement is what thev relate from Yahya ibn Sa'id 

restrained his son with a sword and struck his leg. The wound (inflammation) 
spread and he died. Suraqa ibn Ju^sham went up to 'Ijmar and mentioned this 
to him and <Umar said, "Go to (their) potable water and count a hundred and 
twenty camels and lead them m front of you" When they reached 'Umac, he 
selected from them ^irty ^i^^ (ihree^ear-old ^nale ca^ek enterini tfce 
fourth year), thirty jaika^ (m the fifth year) and forty kkahfits (pregnant 

I am".'He ('Uinar) said, "Take them for, verily, the Messenger of Allah said, 
'There is nothing for the murderer"'. Malik interpreted this tradition to show 
that It did not involve pure malice and verified the category of shtbh al-^amd 
as related to a father and his son. The majority read in it its apparent meaning 
to indicate mahce, due to their consensus that anyone who strikes another with 
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a sword and kills him is guilty of \ 




1 homicide. Malik, on the other hand, 



father, when the murder i-- i. , jtor 

and strength of the accusation, for true intentions are known only to AUlh'^ 
the Exalted. Thus, Malik does not accuse the father where he does charge a 
stranger, due to the strength of the love that exists between a father and his 
son. The majority deemed the cause of waiving the Ijadd penalty from the 
father due to his right over his son. The inference from the principles of the 
Zahiritcs is that the father is to be subjected to qisdj. This, then, is the 



56.1.1.2. The Discussion of the Consequential Obligation 
They agreed that the aah al-dam (heir entitled to exact qisti) is entitled to one 
of two things: qt^af^ or ^afiv (pardon) — either in return for diya or without it. 
They disagreed whether the conversion of qiiH; into pardon by acquiring dm 
is the exclusive right of the heirs of the victim, without there being an option 
for the person subjected to qi^ai\ or whether the liability for diya is not 
established without the consent of both parties, that Ls, the heirs of the victim 
and the killer; and that if the killer does not wish to pay the diya, do the heirs 
have no choice but to retaliate or to pardon? MaUk said that the heir has no 
right to pardon for dtya, unless the offender consents to pay the diya. This is 
a narration of Ibii al-Qasiiii from him and was also the opinion of Abu Hanrfa, 
al-Thawri, al-Awza<T and a group of jurists. Al-Shafi<I, Ahmad, Abo Thawr, 
DjWd and die majority of the jurists of Medina from among the disciples of 

been related by''Ashhab 'from Malik, though his well-known opinion is the 
former. 

Malik's reliance, for his well-known opinion, is on the tradition of Anas ibn 
Malik about retaliation for the teeth of al-Rabi* that the Messenger of Allah 
said, "The decree of Allah is qiiHi". It was understood by- the indication of the 
text that he had no choice but to esact gijij. The reliance of .the second party 
is on the established tradition of AbQ Hurayra, "One wlmse kin is killed may 
choose one of two aftenatfves, whichever !t« may prefer: Ijie jcqtasirion of 
dm at pardon". Both traditions are agreed upon for their soundness, but the 
implication of the first is weak as it leaves him (the watt) no choice but the 
option of qius. The second is explitat in granting hinj options^ Their 
reconeiliatioii is possible if the implieatitm of the (first) text is avoided. StWce 
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reconciliation is necessary and it ifs possible then the adoption of the second 
tradition is inevitable and the majority maintain that reconciliation is 

othe^. In addition, AUah, the Powerful and Gloiious says, "[A]nd kiU not one 
another (yourselves— an/i«<ifa<m)".^" If a responsible agent [mukallafi is 
presented the choice of ransoming himself for wealth, then it is obligatory on 
him to accept. The basis is that if he finds food in a state of duress (starvation) 
for an exchangeable value and he has that with which he can buy it, I mean, 
he is ordered (by law) to buy it, so what about buying his own life? 

On the basis of this opinion, if the victim has heirs who include majors as 
well' as minors, it is necessary to postpone retaliation till the minors grow up 
to exercise their option, especially when the mijiurs exclude the aduItSj like 
children along with brothers. 

The Qiidi (Ibn Rushd) says: This case came up in Cordoba, during the time 
of my grandfather (God bless him) and the jurists of his time issued the 
verdict according to the well-known narration (from Milik), which requires 
that they should not wait for the minors (to grow up), but he, may Allah have 
mercy on him, issued the verdict of waiting on the basis of analogy. I lis 
contemporaries declared this as abominable, due to the intensity of their taqlli, 
so much so that he was compelled to issue a verdict in which lie supported 
this school and this (decision) can be found widi people. 

The study of this section comprises two themes: pardon and retaliation. The 
study nf pardon relates to two things. I'irst, as to wh*^ possesses the right of 
pardon and who does not and the order of priority of heirs in this. Second^ 
whether he has the right to pardon for diya. We have talked about whether he 
has the right to pardon for diya. i 

Those who possess the right to pardon are, on the whole, those who have 
the right to retaUate and those who have the right to retaliate are the 
residuaries, according to Malik and all the legal heirs, according to the others. 
This is so, as they agreed that if the person killed intentionally has sons and 
some of them pardon (the offender), then the right to ji>* is annulled and 
diya becomes the remaining choice. They disagreed when there was a dispute 
between daughters and sons as to whether to pardon or to claim qi^S^. 
Similarly, (in a case of disagreement) between a spouse (wife or husband) and 
the brothers. MaHk said that the opinion of the daughters as against that of 
sons and the opinion of sisters as against that of brothers has no significance 
in the taking of qi^d^^ or in doing the opposite (that is, pardon) and that their 
opinion is not considered along with that of men. It is the same in the case of 
disagreement between a wife and her husband. Abtl Hanife, al-Thawrl, Ahmad 
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and al-Shafi'l said thai the opinion of each heir is taken into account in the 
waiving of qism and in the relinquishing of his share of the diya, as in the 
taking of qifS^ or accepting the share of diya. Al-Shafi'^T said that those absent 

The reliance of these )urists is on holding equivalent the exacting of qi}^ 
and the right to dtya. The reliance of the first group is on the argument that 
ipilaya belongs to the males and not to females. 

The jurists differed about the person killed intentionally, when he pardoned 

awliya'*. Similarly, in the case of the person killed by mistake, when he waives 
the claim of diya. A group said that if the person killed had pardoned the claim 
for his blood in the case o£ wilful homicide, this is imflcmented. Those who 
upheld this were Malik, Aba IJsiaft and d-Aww'l ai^ it is also one «f tlffi 
two opinions of al-Shafi%. Another group maintained that his parflon k not 
binding and the atpliyii^ have the right to retaliate or pardon (the offender). 
Among those who held this opinion were Abu Thawr and Dawud and it is 
also al-Stelfi%'s opinion rendered in Iraq. The argument of this group is that 
Allah has granted an option to the leah for three things — pardon, qi?af and 
diya — and this has a general application for each deceased, whether or not he 
pardoned the claim on his blood. The argument of the majority is that the 

representative or stands in his place. The deceased had a right superior to the 
person who now stands in his place after his death. The jurists agreed that the 
meaning in the words of the Exalted, "But whoso forgoeth it (in the way of 
charity) it shall be expiation for hini",^" convey that the subject pronoun of 
the verb "forgoes", which is the same as the preceding relative pronoun, refers 
^to the deceased, who forgoes his claim by way of charity. They disagreed as 
'to whom the pronoun in "it shall be expiation for him" applies. Some said it 
applies to the murderer in so far as they saw repentance in it for him, while 
it was said that it applies to the deceased with respect to his sins and errors. 

IMalik, al-Shifi'i, Aba Hanifa and the majority of the jurists of the provinces 
said about the disagreement over the pardoning of diya by the person killed 
through error that his pardon is effective to the extent of a third of the claim, 

cWm. Those who roaititained this are Jmos ani al-JJasan. The argument of 
(he raajtKity was that he was donating his wealth, effective after his death and, 
therefore, it sras not tfTectiYe, e«ept to the ewent of a third, its basts being 
•bequest inmfiyya}. The argument of the other group was that if he had a tight 
to pardon a claim tor blood, he had a better right to waive a claim for wealth. 
This issue is patticulariy related to the Book of 
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^unds, but subsequently dies from them, whether the awUya^ had the right 
tffl'jttake a demand for qi^a^. Malik said that they have a right to do so, unless 
he had said that he forgives the injuries and what may result from them. Abu 
Yusuf and Muhammad said that if he forgives the injuries and dies from them, 

qii^i for life. A group said that they have right to diya if he forgave the 
infliction of injuries without qualification. These jurists then differ with some 
of .them saying that the offender is bound to pay the entire diya (for life), 
which was preferred by al-MuzanI from among the opinions of al-Shafi=T, 
while others said that he is bound to pay the diya after discounting from it 
(the portion of) the diya related to the wounds, which were forgiven and this 
is the opinion of al-Thawrl, 

the claim for life, that it does not discharge the right of the malt to claim the 
diya- and as his forgiveness for for Hfe does not negate the right Qf the 
«/f, it will certainly tita dfecfKuje the daiai for iwurfcs. ITiey disagreed abottt 
the murderer, who had been fbi^?*n, whether the sul(in (stale) still retained 
a right in the matter iVIalik and al-Liyth said that he is to be awarded a 

jurists of Medina and is related from =Umar. A group--al-Shafi<I, Abmad, 
Eshaq and Abu Thawf— said that the sulpn does not have to do so. Aba Thawr 
added that unless he is known to be a hardened criminal in which case the 
imam awards him what he deems fit. There is no evidence with the first group, 
except for a weak tradition, while the evidence with the second group is the 
apparent meaning of the law and that fixatioii (of punishment) cannot take 
place without an authoritative source and' there is no confirmed sonrce for this. 
56.1.1.3. The Discussion of fits#f 

The study of relates te its d^scr^tion^ to the person who carries it out 
and the rime of its esecotion. The jrtfeK fcigreed about the description of 
fist} for life. Among fliem were those who said thjt it is to be exacted from 
the murderer in the way he committed the murder. Thus, one who killed by 
drowning is to be drowned and one who killed by hurling a stone is to be 
killed in the same way. This was Malik's and al-Shafi¥s opinion. They said 
that it is to be so unless his agony is prolonged, in which case the sword is 
swifter for him. The disciples of Malik differed about the person who burned 
another; is he to be burned too, on the basis of their agreement with Malik 
about the implementation of the same method of death? Similarly, one who 
kills with an arrow. 



Abo yanlfa and his disciples said that whatever .the mode in which the 
offender killed the victim, he is not to be put to death by anything but the 
sword. Their reliance is on what is related by al-IJasan from the Prophet 

(retaliation) except by the sword". 

The reliance of the other group is on the tradition of Anas "that a Jew 
crushed a woman's head with a stone and the Prophet (God's peace and 
blessings be upon him) similarly crushed his head with a stone", or, as in 
another version it is said, "between two stones", and on the words of the 
Exalted, "Retaliation is prescribed for you in the matter of the murdered'',^'* 
as retaliation (jifSi) demands similarity. 

Regarding the person who is entitled to (physically) exact qiiiT!, the apparent 
answer is that it is the jpalf al-dam, but it is said that this is not possible due 
to the enmity that exists between them and he is likely to commit excesses 
The time when qtm is exacted is after all its requirements have been 
established. Rebuttal is upon the murderer if he has not confessed. They 
disagra:d whether it is teams ^ conditions of th»t the bcaiion should 
not be the //«™m. They agreed that a pregnant woman, if she has murdered, 
is not to be subjected to until she has delivered- Tlwsy dssagreed ^afeout 
the person who has murdered by poiseninf. Tte Ktijority upheld the 
obligation of w«f, while some of the ahitites said that it is not to be exwted 
from him due to the reason that the Prophet and his eompauions were 
poisoned, but did not retahate against the person who poisoned them. This 
completes the book of qtsHS- 



56.2. THE BOOK OF JIRAV (INJURIES) 

that have jUst dtya or pardon. We begin with those in which there is qi$si. The 
study here concerns the conditions related^ to the offender inflicting the 
injuries, the conditions related to the injury itself an* those related to the 
injured. It also covers the consequentiai obligation, that is, and its 

substitutes, if it has a substitute. 
56.2.1. The Offender Inflicting the Injuries 

ialigh (major) and sane. BulSgh (puberty) is determined, without dispute, by 
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sexual maturity (emission) and age, but they differed over the exact age- The 
highest is eighteen and the lowest is fifteen years. This mait also itShafiVs 

There is no disagreement that ifa person severs anMher's Jimb, mas is to 
be exacted from him if it is a limb that emails ^iSs- They disagreed when a 
group of persons sever a single limb. The Zahirites said that two hands (of 
different offenders) cannot be amputated in lieu of one hand. Malik and al- 
Shafi'-T said that any number of hands can be amputated because of one handj 
just as many lives can be taken in because of one. The Hanafites made a 
distinction between loss of life and limbs. They said that more than one limb 
cannot be amputated for a single limb, but (a number of) lives can be taken 
for loss of one life. According to them (liibility for) Kmbs is divisible, while 
(liability for) life is not. 

They differed about pubescence. Al-Shjfi'i said that it amounts to bulltgh 
without doubt, but the school (Malik's) differed about it in the case of budud, 
irrespective of whether it qualifies as absolute puberty;. The basis for all this 
is the tradition of Banu Qurayza, "the ProfJttt (God's pcacs: and blesMngs be 

croia be apphed". The basis for age is the tradition of Bm 'Ifmar "-that he 
presented himself (for fighting) on the day of the Battle of Badr,"' when he 
■mm fmirte«n years old, but he was not accepted, while he was accepted for the 
JiittUs of Uhud when he was fifteen years «ld". 
56.2.2. The Discussion of the Injured 

smJs as''lhat of the offender. The things that are effective in status 'ato 
bondage and kufr. Regarding the slave and the free man they disagreed over 

Among them were those who maintained that the qhai cannot be exacted from 

each one of them is subjected Co qtsos for the other and they did not 
distinguish between life and limbs, for this purpose. Among them were also 
those who made a distinction saying that the superior is to be subjected to 

exacted for life. This is the situation of the slaves with respect to freemen. 
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About the relationship of the slaves among themselves, the jurists have three 

which is the opimon of al-Sh3fi<I and a group of jurists and is also retodftom 
'Umar ibn al-Khattab and is one opinion from Malik. The second vie* is that 

chattel. This' is the opinion of'al-Hasan, Ibn Shubrama and a group of jurisK! 
The third opinion is that there is qisds among them, but for life and not 
injuries, which is the opinion of Abu IJanlfa and al-Thawri and it is also 
related from Ibn Mas^d. The reliance of the first group is on the words of 
the Exalted, "[A] slave for a slave". The reliance of the Uanafites is on what 
was related by 'ImrJn ibn al-Hujayn "that a slave of some poor people cut off 
the car of a slav« of some rich people and they came up to the Messenger of 
Allah (God's peace and blessings be upon him) who did not exact qigaf from 
hiro". This, then, is the ^ofcn for qisS; among the slaves. 
5SZ3. The Discaswoa of Injaries 

It i» stipuJatod tot m injur)- that it -be by of ijuBce {JntciM^, that is, the 
injury la which there is liability for iklt$. lajntics may be rawed the 
destruction of the limbs of the -injured person or they may not. If St is cf the 
type where there is destruction of a Umb, then intention is realized whett a 
blow is struck in rage, m a manner that usually causes an injury. When he 
injures him by way of sport, or in a manner that does not usually rrault in 

the same nature as was found in murder about the probable consequences of 
a blow that does not normally kill and is struck while playing or disciplining. 

that he says a murder cannot be committed with a blunt weapon {muthaqqa^, 
which is an unusual opinion from him, that is, regarding the disagreement 
whether there is qiiai or diya in it if it is an injury that carries diya. 

The condition for qism in injuries where the limb has been inaimsd is, 
without dispute, malice, but in the- distinction of inteational from 
unintentional injuries there is. a dii^igreement. If the oifender struck at the 
limb itself, severing it with an instrument that is normally used for the 

arises a liability for qisa^. If, however, he slapped him, or struck him with a 

the majority maintain that this is quasi-wilful injury and there is no qi^a^ in 
it, but there is enhanced iiya in it, charged to his wealth. This is the narration 
of the Iraqis Irom MMik, while the well-known opinion in the school is that 
it is wilful and there is jif* in it, escept in the case of the father injuring his 
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son. Abu yanlfa, Abu Yusuf and Muhammad maintain that there is shM al- 

"when the ' . -re 

n'Jates it Wi.ai luliows from these two opinions are two more opinions: one 
iixing enhanced diya and the other the dtya ot mistake, that is, in those cases 

theie is disagreement m it. 
The Dbligation in .intentional injuries^ wlien they oeetir asieordiiJg to the 

"And for wounds retaliation'" .22" This apphcs to those cases in which the 

exacting oi qi^a^ is possible and where " n be 

located, without there being fear of loss n on 

the basis of the report "that the Messengi t , ^ , >. ^ ,inKS 

tnumnala, (splintered bones) and jahfa (facial or other cavities)". Milik and 
those who adopted his opinion maintained that .this is the kukm of all in)unes 
that are within the meamng of the stated injuries that are fatal, like the 
splintering of the bones m the neck, spine, chest, or thighs and whatever is 
similar. Malik's opinion wavered with respect to the munaqqala and he ruled 

Mslfll, where a smiilarity in qim cannot be maintained, like the partial loss of 
sight or hearing. Qt^ai is also, prohibited, according to Malik, in cases where 
there is an initial absence of similarity, like a blind man destroying the eye of 

Within this, they disagreed about the case of the one-eyed person, who 

maintained that if he prefers he has the right to retahate, but they disagreed 
when he forgoes retahation, A group said that if he likes he is entitled to full 
iiyd of one thousand dmsrs, which is the opinion of Malik. It is also said that 
U k opjy tBtiilcA to hMf tif th* wKch w tht ojnniotl of »l.S6afi% and 
is also related from Milik. Ibn al-Qasim held tlic same opinion iK that of al- 
ShJfi'i, while the other opinion was adopted by al-MughIra, from among his 
disciples and also by Ibn Dinar. The Kufts said ±at the person with the sound 
eyes, whose eye has been destroyed, is only entitled to retaliation or 
composition agreed to by both. It is also said that he does not exact qtsS? from 
the one-eyed person and there is full diya for him. This is related from Ibn 
al-Musayyib and from 'Uthman. The reliance of the jurist who maintains this 
□pinion is on the argument that one eye of the one-eyed person- is equal to 
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him instead of one. The same argumem was advanced by another jurist who 
■ said that if he relinquished retaliation he is entitled to full diya. It is binding 
upon the upholder of this opinion that he relinquish qi^a^ by necesshy. The 
jurist who insisted on qamad in this case and ruled for half of the diya is 
consistent with his principle, so ponder over this as it is self-evident, AUsh 
knows best. 

Whether the injitrcd jiMSOa to a cheice IxwteB «*f and rite taJdcg of 
diyif, or the only option he has is the exacting of unless he settles fof 
diya with the offender, there are two opinions in this from Malik like his tvro 
opinions in miu-der and one ef liis opinisBS in the case of the.,one^ycd persan 
destroying an eye of the person with soimd eyes. The correct opinion is that 
he should be given the option to destroy the «ye of the one-eyed person or to 
take the full dtya of one thousand dfmrs — OT five hundred on the basis of the 

he does Dot turn. till hjs iftjwjf is keakd, \m scawiting » iil-Shifi% he 
ran do so at ona;. Al-SltSfi% follows the apparent meaniag, while Malik 

The jurists differed when the offender subjected to qtsds dies from the act 
of exaction , of qis3s. Mahk, al-Shafi<T, Abu Yasuf and Muhammad said that the 
person exacting qims owes nothing. The narration from 'All and 'Umar is the 
same and it was also adopted by Ahmad, Abu Thawr and Dawud. Abo Hanlfa, 
al-Thawri, Ibn Abl Layla and a group of jurists said that if he dies the <-aqik 

charged to. his personal wealth, while 'Uthman al-BattT said that the value of 
the injury is to be discounted from the diya paid to him, which is the opinion 
of Ibn Mas'od. 

The argument of the first group is that the when the thief dies, on 
amputation of his hand, there is no claim upon the person who amputates, his 
hand. The argument of the Hanafites is that it is a case «f hoinfcide tbrOu^ 

Qisa; is not to be exacted, according to Malik, in extreme heal or extreme 
cold and is to.be delayed lest. the offender die from it. It is said that the 
location is also a condition for retaUation and it should be other than the 

This, then, is the l>uhn of '■amd (intention) in offences against life and in 
offences against the Umbs of the body. It is necessary that we turn to the iniffl 
of khafa' in these and we begin with the iukm of khati^ in loss of life. 
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56.3. THE BOOK OF D/Y/fr (BLOOD-MONEY) FOR LOSS OF LIFE 
The basis of this law are the words of the Exalted, "He who hath killed a 
believer by mistake must set free a believing shve and pay the bfuod-moncy 
to the family of the slain, unless they remit it as a charity''.^^ The dtySt differ 

becomes obligatory and also the agreement of the parties, or in the case of 

been mentioned earlier m their disagreement over it. 

The study of diya is about its cause, that is, in what kind of homicide it 

and about the issue on whom it is obligatory. 

About hfiaaietde, for which lt W»mes payaijlc,.l3iey &^ced that a becomes 
biiidiuf in ncranfiaii^ler aod4 hi mHraler by a person who does: not tetre full 
legal capacity, (ike an insane person or a minor. It is ako binding in intenrional 
homicide where the protection accorded to the victim is less than that 
accorded to the murderer, like the case of the free man and slave. 

Among the categories of khala? are those about which they agreed, as to 
their being khafa"^ and those about which they disagreed, a short description 
of which has preceded. We shall also take up later the imposition of liability 
on the rider, the driver and the guide. 

They agreed about its amounts and kinds that the diya of a Muslim free man 
is a hundred camels, for those whose mode of life is closely jelated to camels. 
In Malik's opinion it has three kinds: diya for khafa^, diya for ^amd and diya 

his son. Diya is of two types only in al-Shsfi^T's view: reduced (mukhajfafa) 
and enhanced {mughallazA). Reduced diya is for cases of kkata^, while 
enhanced diya is for ^amd and skibh al-^amd. There are two kinds of diyit in 
Aba Hanlfa's view also, for khata^ and for shibh al-^amd. There is no diya^ 
according to him, for ^amd. The obligation in ^amd, for him, is composition 
(value arrived at through settlement (sulfi)], which is payable immediately and 

Malik, because there is no point in calling it diya if he does not make it 
obligatcHy on him, except by settlement, though it is related from him that it 
can be delayed like the diya of kkafa^, which excludes it from the category of 
ajnemtt arrived at tiirou^ ^ttoient. 

The diya ot^ami, aceordinp lo Malik, has four components: twenty-five hint 
makha^f twenty-five iinf kbm^ twenty-fi^ aod iwcnty«five jaSt^- This 
is also liie opioion of Ibn ShihSb and ^lfl%. TJte enhamred diya, according to 
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him has three components; thirty ii^^a, thirty jatiAa^ and forty khalifa, which 
arc prcpiant. The enhanced diya, according to his well-known opinion, is paid 



Xike Aediya of khata'- 

They disagreed about the ages of camels in the dtya for khuta'. Malik and 
al-Shsfi'i said that they are composed of five parts (with respect to age): twenty 
bint makha//, twenty iini laban, twenty male ibn laban, twenty hiqqa and twenty 
jaiha'-. This is related from Ibn Shihab and Rabija. It is also the opinion of 
Aba IjlanTfa and his disciples, that is, its five-part composition, though they 
substituted male makhs4 for male ibn laban. Both opinions are related from 

composed of four components, eliminating from it twentj^-five banf labun. 
This was adopted by 'Umar ibn "^Abd al-'^AzTz. There is no tradition related 
from the Prophet for this and, thus, it indicates permissibility (Ma)— Allah 
knows best— as is stated by Abu 'Urnar ibn 'Abd al-Barr. Al-BukharT and al- 
TirmidhT have recorded a report from Ibn Mas'ud from the Prophet (God's 
peace and blessings be upon him), who said, "In the diya of khata' there are 
twenty bmt makkai, twenty ibn makhad (male), twenty bm!tt labun, twenty 
jttihif- and Iweaty Hqqn". Abtl 'Umai indicated a d^cieacy ia tfeis Badjtkin 
in so far as it iad been rdated by Hanlf ibn W& from Ifcn MaAd and this 
person is unknown (that is, Hanlf). He said, "The report from ^Ab in this is 
dearer to me as there is no dispute about the narration from 'All but it is 
disputed in the case of Ibn Mas'od". Abn Dawnd has recorded a report from 
'Amr ibn Shu'ayb from his father from his grandfather "that the Messenger 
of Allah (God's peace and blessings be upon him) decided that the person who 
is killed by mistake, his diya is a hundred camels: thirty bmt makhad, thirty 
bint laban, thirty hiqqa and ten ibn labtn (male)". Abu Sulaymin al-KhattSbj 
said that this is a tradition 1 have never known any of the famsTO jurists 
mentioning and most of the jurists have maintained that the diya for kkat!? 

related from some of the jurists that the diya of Mafa' has four components. 
These are al-Sha'bi, al-Nakha% and al-Hasan al-BasrI. These jurists stated it 

five bint makhad, as has been related from 'All and recorded by Abu Dawad. 

twenty hiqqa, twenty jadha^, twenty bint makhud, twenty btnt labun and twenty 
1*8 makhad male. They did not agree, however, about ibn makhad as the age 
had not been mentioned in them. On the basis of analogy, those who adopted 
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the tradition of five components for khatii' and of four components for shibh 
al-^amd, if this third category is established, would say that the diya for ^amd 
K composed of three parts, as has been related ftom al-Shafi%. Those whs did 
not accept three components held ^amd similar to the other categories. These, 
then, are their well-known opinions about diya that is composed of eameis and 
is imposed on the owners of camels. 

They disagreed about what was obhgatory on those' wlso in goJd 9^ 
silver. Malik said that those who deal in gold have.to p4y a thousand imrs, 
while those who deal in silver have to pay .twelve thousand Simm, The jurists 
of Iraq said that those dealing in silver are to pay ten thousand dirhams. Al- 
Shafi'l said in Egypt that what is due from people dealing in gold or silver is 
the value of a hundred camels, whatever this amount, but his opinion in Iraq 
was the same as that of Malik. Mahk's reliance is on the valuation of a 
hundred camels by 'Umar ibn al-Khat»b for those dealing in gold at a 
thousand dmtrs and for those dcahng in silver at twelve thousand dirhams. The 
reliance of the I;Ianafiies is also related Stma *Umar that he fissed the vaUie of 
one dtnst at ten Srium and also ifc fiicir Eonicnsns k the valuatian of a 
mti^l for purposes of oikMt. AI-Shafi<i Mid that the lasis fot dm 
hundred camels and 'Umar fixed it at one thousand dirhams for those dealing 
in gold and at twelve thousand dirhams for those dealing in silver, as they 
represented the value of a hundred camels in his days. His proof lies in what 
was related from ^Amr ibn Shu'ayb from his father from his grandfather, who 
said, "The diya in the days of the Messenger of Allah (God's peace and 
blessmgs be upon him) was eight hundred dinars and eight thousand dtrhams. 
The iiya for the People of the Book was half of what it was for the Mushms". 
He said, "This continued until 'Umat succeeded to the Cahphate, when he 
addressed the people saying that 'the price of camels has risen'. ^Umar, then, 

dealing in gold at a thousand dmsrs. For those who possessed cowSj he fixed 
it at two hundred cows, fqr thfi owners of .sheep at two thousand sheep and 

for the M al^lillfmm not (tonging anything in it". Some jurists argued on 
behalf of Malik diat if the valuation by 'Umar was a substitute (as clauned by 
al-Shafi'l) it would amount to the exchange of a debt for a debt, due to their 
consensus that diya in khafa^ may be delayed for a period of three years. 

Malik, Abu Wanlfa and a group of jurists-are in agreement that diya is only 
to be taken either in camels, or gold, or silver. Abu Yusuf, Muhammad ibn 
al-Hasan and the seven jurists of Madlna said that those deahng in cows owe 
two hundred cows, while those deahng in textiles owe two hundred dresses. 
Their reliance is upon the tradition of 'Amr ibn Shu'ayb that has preceded 
and also on what has been transmitted by Abu Bakr ibn Abi Shayba from 'Atj' 
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that "the Messenger of Allah {God's peace and blessings be upon hint) 
imposed dtya on people according to their wealth, whatever it was: on the 
possessors of camels, a hundred camels, on the possessors of sheep, one 
thousand sheep, on the possessors of cows, two hundred cows and on the 
possessors of textiles, a hundred dresses". They also rely on what is related 
from 'Umar ibn ^Abd al-'AzIz that he wrote- to the military forces that the diya 
in the days of the Messenger of AUah (Gad's jseace and blessings be upon him) 
was a hundred camels. He *lMt:-jf *e Bjtace is committed by one of the 
Bedouins, then, the iiijia i» t«i>e fit lamtfe and a Bedouin is not to be asked 
to pay in gold or silver, but if he does not have a hundred camels, he will pay 
Its equivalent in sheep, a thousand sheep. The lurists of Iraq also relate as a 
' . •■ of Amr ibn Shu^b from his 

., permitted,''lt would also be 
possible in food for the possessors of food and in horses for the possessors of 

The study of diya, as 1 said, relates to its kinds, its amount, on whom it is 
imposed, for what and when. We have already discussed its kind and amount 
for the case of male MusHm free men. About the question, on whom is it 
obligatory, there is no disagreement that the diya of khata' is imposed on the 
'■Hqih and this is a specific hukm exempted from the general implication of the 
"mt^ of the Exalted, "Each soul earneth only on its own account, nor doth, 
any hden bear another's load",^" and from the general meaning of the words 
of the Prophet (God's peace and blessings be upon him) to Abu Zamna about 
his son: "He does not compensate offences on vour behalf, nor do you pay for 
his". The majority maintair . . : :■ < i 'amd that it is not to be paid 
by the "^aji/u, on the basis V - .■ om Ibn 'Abbas and none of the 

Companions opposed him. He said. "The V^;7a does not bear ^amd 
(intentional offences), nor confessions, nor composition in ^armP*. The majority 
of them also maintain that the ^il^tla does not pay when a person kills himself 
by mistake. Ala^^i dlllB^ed saying thac wh<^ a. person strikes the enemj and 
kills himsetf (« error), the Sa^iia has to pay his d^o-. Th<!y haTC the same 
opinion in the case of severance of hmbs. It is related from 'Umar that once 
a person gouged out his eye accidentally and 'Umar decided in his favour for 
the payment of its dtya by the ^aqila. 

They disagreed about the diya for shibh al-'-amd, the enhanced diya, into two 
opinions. They also disagreed about the diya of a victim attacked by an insane 
person or a minor, as to who would pay it. Malik, Abu HanTfa and a group of 
jurists said that all these are.to be paid by the ^aqila, while al-Shafi^i said that 
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their disagreement is the vacillation of the act of the minor between malice 
^^tt^tate. Those who viewed shibh al-^amd possible in his case imposed dtya 
^ hJs wealth, while those who considered it similar to khata' made his ^dqila 
liable. Similarly, they disagreed about the case where a minor participates with 
one premeditating the offence. Those who imposed qi^a$ on the murderer and 
4iya on the minor, differed as to who would pay it. Al-Shafi^i, on the basis of 
his principle, said it is to be anposed^jn the wealth of themincix. AfeHk said 
it is paid by the whfle Aba IJanlfa held that there is no qi^Ut in this 




to the exclusion of the members of the dTman (military unit). They also held 
ifcat the cfirails bear ihe diya^ in ease the residuanes are unable to dc s&, esa^pt 
for E^wad, who ittd nor consSdel- citos as tesidtiaries. There is no limit, 
according to Malik^ on the amount each one may have to bear. Al-Sl^fi% said 
that the rich pay one dmr, while the poor pay half a dindr, which is imposed, 
in his view, in accordance with their nearness to the offender: first the children 
of his father, then the children of -his grandfather, then the children of the 
children of his father. Aba HanTfa and his disciples maintained that the ''aqila 
is composed of the members of the diman, if he belonged to one. The 
argument of the jurists of Hijaz is that the people used to pay as an ^Sqila in 
the days of the Prophet and in the days of Abu Bakr and there was no diwan 
at that time; . it came into existence in the days of "^Umar ibn al-Khattab. The 
Kuf^s relied upon the tradition of Jubayr ibn Muj^im from the Prophet (God's 
peace and blessings be upon him), who said, "There is no grouping in Islam 
and any grouping that existed in the days of jahiliyya^ Islam only adds to its 
strength". On the whole, they accepted this in the way they accepted the 
obligation of clientage as a group. 

clients.^Thes?^are unaffiliated individuals. iF ^hey commit an offence by way 
of khata^, do they have a liability for the payment of diyai If they do, then 

do not impose a duty on the clients (as members of the ^aqila) to pay diya. 
These jurists were Dawud and his disdpies. Those who assigned clientage to 
the i^on Mio emancipated him said.- that the liability is on the cltent, wWIe 
these who assi^ed their mdo^ to the Muslims genef^y sawl that their diya> is 
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paid by the treasury (bayt al-mUl). Those who said that the unaffiliated person 
may adopt the clientage of any person they like, assigned the liability for diya 
to the person who accepted the wala^. All these opinions have been related 
from the earlier Muslims. 

The diym vary in accordance with the status of the victim. The factors 
effective in the reduction of diyn are. the feminine gender, kufr and bondage. 
They agreed abotit the Mya of a woman that it is half the diya of a man, for 
foss of ^ or^y and they dlSfered about cases of in^ir{e& and loss of limbs, as 
•will be discussed in the section on Mytt tm vomis and maiming. The jurists 
disagree into three opinions about the ahl al-dkimma when they are killed by 
way of khata'. First, that their diya in the case of males is half of that for 
MusUm males, while their women have diya that is half of Muslim women. 
This was Malik's opinion and also that of 'Umar ibn 'Abd al-<Aziz. On the 
same basis, the diya for their injuries is half that for the Muslims. The second 
opinion maintains that their i>>0 is a third of the diya-SoT Muslims. This was 
al-Shsfi<T's opinion and is related froni 'Umar ibn al-Khatpb, 'Uthman and 

is the same as that of the Muslims, which is the opinion of Abo Hanlfa, al- 

been related from 'Umar, 'Uthman and from a number of the Tubfan. 

The reliance of the first group is on what has been related from ^Amr ibn 
Shu'ayb from his 'father from his grandfather from the Prophet (God's peace 
and blessings be upon him) that he said, "The diya of a kafir is half the diya 
for a Mushm". The reliance of the Hanafites is on the general implication of 
the words of the Exalted, "And if he cometh of a folk between whom and you 
there is a covenant, then the blood-money must be paid unto his folk and 
(also) a believing slave must be set free".^^^ Their argument from the iuma is 

dtya of a Jew, a Christian and any ihimml is the same as the diya of a Muslim". 
He said that it was like this (full) in the days of the Messenger of Allah (God's 
peace and blessings be upon him) and in rliose of Abfl-Bakr, 'Umar, 'Uthmaii 
and 'All rill the. time of Mu'awiya came and half rf it was dq>osited in the 
treasury, the other half being given to the heirs of the deceased. It -Was btet 
that <Umar ibn «Abd al-'Aaz fixed it at half the diya. About the amount that 
Mu^awiya placed in the treasury, al-ZuhrT says that it appeared to him that 
'Umar ibn 'Abd al-'Aziz did not recall it. He, then, , informed him that the <M 
al-dhimma were entitled to full dtya. 
If a slave kills by way o! ihafa^ or '■and and the opinion of those who do 
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amount of diya for a free man. This was the opinion of Malik, al-Shifi'i and 
Abu Yusuf It was also the opinion of Sa'ld ibn al-Musayyib and 'Umar ibn 
'Abd al-'AzTz. Abu Hanlfa and Muhammad said that the diya is not to exceed 

this case, but it is not to exceed the diya of a free man, in fact, something is 
to be reduced from it. The argiunent of the Hanalites is that bondage is a state 
of defective capacity and, therefore, the amount should not exceed the diya of 
a free man. The argument of those who imposed diya in this case, but rendered 
it !ess than the diya of the free man is that he possesses defective capacity and, 
therefore,, the assigned hukm should be lesser in intensity, though it should be 
of the same category; the basis being the had penalties in zim, qadkf, khamr 
and talH- If" « said that his diya should be half of the free man, the assertion 
would have some basis, E mean, in the diya of kltata^, but none has claimed 
this. Malik's argument is that he is chattel that has been destroyed, therefore, 
the value has ,to be paid, the basis being all other kmds of property. They 
differed in the rase of the paymait of dijmfm a salve, as to who is to pay it. 
Abil ijanlfa said that it is owed by the %j>fa of ihe of&fifc. This is also the 
well-known opinion from al-Shafi% Mahk said that it is paid by the killer 
himself The argument by Mslik is based on the similarity of the slave with 
chattel, while that by al-Shifi'l is based on analogy drawn from.a free man. 
Within the topic of the various kinds of khata^ is the diya for the janTn 

as miscarriage caused because of a blow is not pure malice, but is malice with 
respect to the mother and khata^ with respect to the janln. The study of this 
topic relates to: the consequential obhgation for different kinds of offences;:the 
description of the janin for which this obhgation arises; the person liable for 
payment and to whom; and the conditions attached to, the obligation. 

They agreed about the different kinds of janm that the obligation for the 
janTn of a free woman and for that of a slave-woman bearing the child of her 
master, is a ghurra, on the basis of what has been established from the Prophet 
(God's peace and blessings be upon him) in the tradition related by Abu 

pushed the other thereby causing her to miscarry and lose her janTn. The 
Messenger of Allah (God's peace and blessings be upon him) awarded a ghurra 
for a JanFn male of a female". Those who upheld that the amount ghurra is 
fixed in value, which is the opinion of the majority, agreed that the obligatory 
value of the ghurra is five per cent of the diya of the (janm's) mother. Those 
who maintained that the full diya upon the possessors of dirham is ten 
thousand dirkam said that the diya of the jatim is five hundred dirkam, while 
those who maintained that the full amount was twdve thousand dirhams, 
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determined it to he six hundred dirhams. The jurists who did not fix any limit 

determination of its value from her value, said that the obligation is to pay the 
value of the gfiumi,"' whatever the limit that it may attain. Dawud and the 
Zahirites said that anything to which the term 'gkurra' can be applied is to be 

Hey disagreed about th« lBl»Sty for dajitrmi of a slave-girl and a kituhyya. 
(Christian or Jewish woman). MJlilt and al-ShSfi'l maintained that for the/Vtjs, 

whether it was a male or a female. Some jurists made a distinction between a 
male and a female saying that if it is a female there is a tenth of the value of 

even if the jamn was alive at the time. This is the opinion of Abu Hanifa 
There is no dispute among them that if the jmm of the slave-woman is alive 
at the time of the miscarriage, its va]ue has to be paid. Abu Yusuf said that if 
tSc issW of th«, sbve-woajja is sttllbom, tke deciea^ in che value of its 
mother has to be paid. 

About the jmm of the dhimmixjtii, Malik, Aba Batafc and al-Shlfift said 
that there is a tenth of the di^m of the mother in this ease, but Abq ISni&'s 

of a Muslim. Al-Shstfl maintained Ms fulc^hai the £ya of the JimmT is one- 
third of the diya of a Muslim, whereas Milils's rale is that it is one-half of a 
Muslim's diya. 

In description of the janm, because of which payment becomes obligatory, 
they agreed that among its conditions is that the janTn be delivered stillborn 
and that the mother should not die from the blow. They disagreed when the 
mother dies from the blow and thereafter the janfit is delivered stillborn. 
Mslili and al-Shafi'i said that there is nothing in .this case, while Ashhab said 
that a ghurra has to he paid, which was also the opinion of al-Layth, Rabl'a 
and al-Zuhn. They disagreed in this issue about details, particularly the sign 

miscarriage. Malik and his disciples maintained that the sign of life is hearing 
of a squall or cry. Al-Shlfi'i, Aba Hanifa, al-Thawn and the majority of tie 
jurists maintained that any indication of what usually signifies Hfe, like 
movement, sneeang, ot breathing^ will be assigned the ^ukn of life. This is 
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They disagreed about the state of the foetus that creates a liabiUty for a 
jjtarra. Mahk said that anything appearing at miscarriage in the nature of flesh 
or a clot from which it can be determined thai it would have been a child gives 
rise to a ghurra. Al-Shafi^T said that nothing is to be paid unless it becomes 

in it, I mean, that a ghurra is payable in it if the presence of hfe is established. 

them— Malik, al-Hasan ibn Hayy and al-Hasan al-Basri— said that the liabihty 

^S^ila. Those who maintained the latter opinion are al-Shafi'i, Aba Hanlfa, al- 
Thawri and a group of jurists. Their argument is based on the fact that it is 
an offence by way of khm^ and raises an oWigation upon the '■Hgila and is also 
based on what is related from Jabir ibn =Abd Allah "that the Prophet (God's 
peace and blessings be upon him) determined i ghurra, in the case of the Janm, 
as a liability of the assailant's ^Spla, beginning with her husband and her 
child". IMjlik compared it m iiya in the case of '■ami, when the blow was 
inteatioml,. 

To whom 5s the payment due? Malik, al-Shafi'T and Abo Hinrfa said that 
it is to be made to the heirs of the janli\ and its huhn is to be the }mkm of 
iiya in so far as it is inherited. Rabija and al-Layth said that it belongs 
exclusively to the mother, for they treated the janJn as one of her limbs. 

The obligation about which they differed in the case of the jaran, along with 
the ghurra, was expiation (kaffHra). Al-Shafi'i held that there is obhgatory 
expiation in it, while AbQ HanTfa held that there is no such obUgation. Malik 
recommended it, but did not make it obligatory. Al-Shafi'i dechred it 
obhgatory, as expiation is obligatory, according to him, in cases of ^awias well 
as khaia^, while AbtJ IJanlfa imposed upon it the of ^amd, which does 

Malik, but it is in khata' and this case in his view vacillates between '^amd and 
khata^, he, therefore, recommended expiation in it not making it obligatory. 

Among the categories of kha/a^ that are disputed is their disagreement about 
holding the rider, driver (of animals) and the guide liable. The majority said 
that they are Uable for the injuries caused by the animals. They argue in this 

was leading his mare and it trampled upon another. The Zahirites said that 
there is no hability upon anyone for injuries caused by dumb animals. They 
relied on the established tradition in it related from the Prophet (God's peace 
and blessings be upon him) by Aba Hurayra that the Prophet said, "Injuries 
by the dumb (animals) go uncompensated, as are those during the digging of 
a well or in mining (for metals). In tih« treasure-trove 'there is a fifth (as 
revenue)". The majority interpreted this tradition to imply that the animals 
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neither have rider nor one who is driving them, nor one leading them, as they 
held that if the animals had a rider, driver, or a leader, he was liable, by way 
of khata'. 

The majority disagreed about an animal when it injured someone with its 
hind-legs. Malik said that there is no liabihty in this case, unless the owner of 
the animal does something that provokes it to strike with its hind-legs. AU 
Stefi't said - the rider compensates what is hit by its fore-legs or by its hind- 
legs. This was also the opinion of Ibn ShubrsHha and Ibn Abl Layls, whq 
deemed equivalent what was damaged by legs or otherwise. This was Abti 

hind legs or injuring with its tail. Perhaps, those who did not impose Uability 
for injuries through legs, argued on the basis of what is related from the 
Prophet — "Injuries caused with legs go uncompensated" — but this tradition 
was not proved sound for al-Shafi% and he rejected it. 

Under the opinions of the jurists about the person digging a well (or pit) 
and a passer by fiUKng init,. Malik said that if iie dug lite pit in a spot where 
\tdls are ussally dtig, there is tio BabiliO', but if he transgresses in such 
iti^tog, he is to- compensate. Al-Liytfi said thtt if he digs it in land owiied 

he compensates. Compensation, according to him, is by way of khat(^ in such 
a case. They also disagie.--' ' ' ■ ■ ' ' ' • " ' ^ ' lit in a particular 
place. Some of them said ,->ot where he wis 

was otherwise he is to compensate, which was al-ShJfi'l's opinion. Abu yam-fa 
said that he compensates in any case and is not absolved -if he ties it lip in a 

while he is riding it, in case it strikes something, even when such riding is 
permitted. 

They disagreed about two riders colUding with each other, when both die 
irooi the <CQllisiqtT. M^ik, AbA H^t]l& and a gp^up. of jurists sai4 that on each 
h the lisHIity for the Mya tf the otto, whSch is paid by the ^tqih. AI-ShJS% 
and 'Uthmsn al-Battr said that on eack is half of the fiyi of the other, as each 
died due to his. own act as much as he did from thcother's. They agreed that 
the physician (surgeon) who males an error is liable for iiya, like injuring the 
- in circumcision, or what resembles it, as he falls under the definition of 
"aider at fault. There is a narration from Malik, however, that there is 
no liabihty for him, when he belongs to the medical profession. There is no 
disagreement that he is liable when he does not belong to the profession as in 
that case he is a tortfeasor. In this there is, along with sijma (consensus), the 
tradition of 'Ami ibn Shu'ajb ftojn his father from his grand&ther that the 
Messenger of Allah (God's peace and blessings be upon him) said, "One who 
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jg^alges IB' uiedidne, when he has not been known to practise medicine prior 
H that, is to be held liable". The diya in the case of kkatec' by a physician is 
'0 be ^ ^^iit^, but there are jurists who assign this to his wealth, 

■jherc is no disptite that if he is not a ph)'sician (and practises medidne), the 
is. paid from his wealth, on the apparent meaning of 'Amr ibn Shq'ayb's 
trtdiaan- 

ThejS is no disagreement among them that the kaffara (expiation) ordained 

dCagreed about murder (^amd), whether it entails kaffsra and also ttie case of 
a slave through khafa'. Malik made it obligatory in the case- of killing of a 
fite man through khataf, to the exclusion of '■amd, while al-Shafi% considered 
it obligatory in ^amd deemiiig it prior and evident. According to Malik the 
huim of the slave in this is the kukm of khata' (for a free man). 

They disagreed about the enhancement (tagkliz) of diya in the prohibited 
month and in the protected (sacred) city. Mjlik, Abu Harafa and Ibn AbT 
1 r.U •■■•Jid th-.t th^r- i» no rnh-.-.ement of diya in this case, while al-Shsfi.'s 
and bodily mjuries. It is related from Ibn 
hab that it is to be increased by a third of 
iti amount n. ,ucli ca.ci,. ilns is lelated from 'Umar. Similarly, for >1-Shifi'l 
in the case of one killing a close relative. 

The reliance of Malik and AbD llanTfa is on the general meaning cmei^iBg^ 
from the limitations of time set on diylt. Thus, aws'unc claiming a restriction 
of this tnesnifig has to come up witfi the ^vltfaiee {daMJ, altmg with the fact 
that there is consensus on the point that there is to be no enhancement of 
kaffara for anyone killed in the Haram. The argument of al-Shafi'l is on the 
fact that this has been related from 'Umar, 'Uthnan and Ibn 'Abbas. If 
something is related from the Companions that opposes analogy, it is necessary 
to interpret it as a Ifukm based on an evidence in a revelationary source. The 
aspect from which this opposes analogy is that enhaiicement.in a case that has 
occurred through mistake (kkap^) diverges widely from the principles of the 
Jaw. Hie other party may ray that analogy in this case is based on what has 
been established m the law about the reverence of the IJaram and the solitary 
ease of imposition trf liability for hunting within it* 
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56.4. THE BOOK OF DIYAT FI MA DUN AL-NAFS (IN[H;RIES 

NOT LEADING TO LOSS OF LIFE) 
The injuries in which diya becomes payable are head and facial injuries (shijSj) 
and loss of limbs. We begin with the discussion of shijaj. The study of this 
topic, however, relates to the subject-matter of the obligation (for payment) 
its conditions, the amount payable, from who it is due, when it is due and to 

The subject-matter of the obligation are shijaj and the severance of limbs. 
Sh^tj tie ten, in the literal sensie as wdl as in fifi. The first one is cdled 
dsmiya, which bruises the siin causing it to bleed. Second is the ^sn'sa, which 
ruptures the skin. This is followed by bk^fa, which exposes the flesh, that is, 
cuts It up. Fourth, the mutakfima, which severs a smaU' part of the flesh. Fifth 
is the simhag, which reaches the thin (fibrous) membrane between the flesh and 
the bones (periosteum); it is also called malfd^. Then comes the mu4iha that 
uncovers the bones, that is, exposes them. It is followed by the hasUma, which 

splinter. Then comes the ms'mma, which reaches the cerebral membrane. 
Ftaally, there is the j4^ifi, wWdi deSOMds inl« ibe tolsnial cjvities. Tlw 
names of these shijUj are exchisively applied to the injuries that occur in the 
area of the head and the face and not the rest of the body; the name of the 
injuries afflicting the body is jirdb (pi. of jurir) and these pertain specifically to 
the body. These, then, are the names of such injuries (to the face and the 
head). 

agreed that diya is to be paid for an intentional mudiha and for what is less 
than mudUr", as well as for mBdilm arising from khafa^. They agreed that in 
the case of khata\ for what is less than the madia, there is no diya, but there 
is Ifukuma (estimated damages). Some of them said that this is the amount of 
the wages of the physician; however, it is reported from ^Umar and 'Uthman 
that they awarded one-half diya for simhUq. It is reported from 'Ali that he 
awarded four camels in it. It is related from Zayd ibn Thsbit that he said, "In 

except those in which the mnna has prescribed a limit. Malik stipulates in the 
imposition of iukama that the injuries, less than the mndiha, should heal 
beyond any disfigurement, while the other lurisfs impose hukuma in them 
irrespective of healing beyond disfigurement. These are the ahkam for what is 
less than the mudijia. 
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All the jurists agree about mndihit that when it occurs by way of khata' there 
are five camels in it. This has been established from the Prophet (God's peace 
and blessings be upon hini) in his tetcr fo ^Amt ibn Jlazm andalsafrran the 
tradition of 'Anu- ibn Shu'ayb from his father from his grand&ther that the 
Prophet (God's peace and blessings be ujMh him) said, "In fthe mn0m there 

The jurists disagreed about the location of the mttiiha in the body, after 
their agreement over what «e have mentioned, I ni«n, the.Hability in tiie case 
of qi0i m '■afii and the Babiiily of diya tat khata'. Mtlifc said that the mafilfa 
is not inflicted, except in the area of the head, the forehead, cheeks and the 
upper jaw; it is not inflicted in the area of the lower beard (chin, lower jaw), 
as that takes the tiukm of the neck, nor is it inflicted on the nose. For al-Shafi<I 
and Abu HanTfa, the mUillka can be inflicted in the entire area of the head and 
the face. The majority, however, agree that it is not inflicted on the (remaining 
parts of the) body. Al-Layth and a group of jurists said that it is inflicted on 
the sides, while al-Awza^r said that if it is inflicted on the body, it carries one- 
hslf of the dm f» the kwd ami fare. It is rfJatcd from Unwr th«t he siid, 
"tf the fflSfft* is infBctol on the body, it wfll earry five pel cent of the diya 
of the limb (upon which it is inflicted)". 

Some of the jurists enhanced the diya for the mttdiifa when it caused 
disfigurement. Some upheld the award of an additional amount equal to half 
its diya. This is related by Mahk from Sulaymm ibn Yasar. Malik's opinion 
wavered in this, for he upheld Sulayman ibn Yasar's opinion once and said 
another time that the diya is not to be enhanced, which was the majority's 
opinion; It is also related from MaHk that he said, "If the face is disfigured 
there is liukuma in it without restrictions of precedent". The meaning of 

The majority fix the iiya for the hasUma at ten per cent. This is related 
from Zayd ibn Thabit and no one from among the Companions opposed him. 
Some of the jurists deviated from this saying that the hashma is (like) the 

five per cent when it is inflicted by way of khatu''. When it is inflicted by way 
of '■amd, the majority of the jurists maintain that there is no retaliation in it 
due to apprehension (of transgression). It is related from Ibn al-Zubayr that 
he used to grant the verdict for retaliation in this and also in the ml'muma. 
About the hashima by way of '■amd, Ibn al-Qasim related from Malik that there 
is no retaliation in it. Those who permitted retaliation in the munaqqila should 
have first permitted it in the ksshima. There is no disagreement about the 
m^ittmm, that there is no ret^iation in it and there is one-third diya in it, 
<!3eq^:what has been related from Ibn Zubayr. 



They agreed about the jii'ifa that it is an injury inflicted on the body, not 
on, the head and there is onc-thu-d (iijia for it. It amounts to ja'ifi v,hcn 
inflicted on the back and the stomach. They disagreed when it is inflicted on 

of the body, whatever part that is, carries one-third Jiya of that part, ftn 
Shihab has related that, he did not go by this opinion, though it was this that 
Malik had preferred, but construction of analogy here is not justified as its 
baas (samJ) is ijtiisd without precedent. Sa%d ibn al-Musayyib deduced it 
throu^ aoriogy from timjl^ifa in the same manner as Itat related from ^TJmar 
about the mafi^a inffieted on the body. 
For the iniuries ijiflictcd upon the rest of the body, in the case of iiaja', 

56.4.1. The Discussion of Diyat for the Limbs 

The principle about the limbs in the body is that if they are severed by way 
of khata^, there is fixed compensation for them, which is called diya. Similarly, 
in the case of loss of hfe and injuries, as in the tradition of ^Amr ibn tlazm 
from his father about the letter that the Messenger of ."illah wrote to him 
regarding diyat, wherem he said, "For the loss of life there arc a hundred 
camels, for the nose, when severed, cnmpletely, a hundred camels, for the 
ms'mumti one-&iid £ys^ im ihBjS^if& atmlar to it, for iJie eye fifty, for the 
forearm fifty, for die leg fifty, for each fltiger, as many as there may be (on a 
hand), ten camels and for the teeth and the tm^iitt All this is agreed 

upon, except the teeth and the thumb; they disagreed about them, as we shall 

Among the things that they agreed upon — which are not mentioned here 
(in the tradition) — by way of analogy upon those that arc mentioned, we say: 
The jurists agreed that for the lips there is full diya, while the majority 
maintained that for each one of them separately a one-half difa. It is related 
from some of the 'rtbi'nn that for the lower Kp is two-thirds diyn as it 
prevents firod and -drink from dtippiog out and, as i whole, its function and 
utility are greater than that of the upper hp. This is the opinion of Zayd ibn 
Thabit. The majority of the jurists and the leadmg mufm are in agreement that 
for each part of the human being existing as a pair is full diya, except for the' 

They differed about the ears as to when they carry full diya. Abo Hanlfa, 
al-ThawH and al-Layth said that if they are cut from the base there is ftlll diyt 
in them, but they did not stipulate loss of hearing, on the other hand, they 
determined mdependently full Mm for losS' of hearing. The well-known 
opinion from Malik is that he 4id not determine diya for the ears, unless it 
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^as accompanied by loss of hearing, if that was not lost they were to be 
compensated through hukSma. It is related from AbO Bakr that he rendered 
judgment for fifteen camels for the ears saying that it does mot cause loss of 
hearing and they (the area) can be covered by the hair or a.turban. It is related 
from 'Umar, ^AlT and Zayd that they rendered judgments for ears severed 
from the base as one-half diya. As for the majGrity of the jurists, there is no 
disagreement among them that there is fiill<ft>a for loss of hearing. There is 
^ukma for the eyebrows, according to Mllik and al-Shafl'ri *Mfe Aba ^Janl& 
said that there is full diya; similarly, for the eyelashes, but there, is nothing but 
hiikama in this, according to Malik. 

The reliance of the Hanafites is.on what has been related from Ibn Mas'ud 
that he said, "For each pair that a man has is full diya". They held them (the 

agreement. MSlik's reliance is on the argument that analogy has no role to play 
in this issue and the method requires transmitted precedent; if nothing is 
established through transmission to the effect that thfce is .diya hx it, it 
acquires ^ktma as its basis. Further, the eyebrows are not limbs iltat have 
ufiBty or fiinction, that is, necessary for creativity. 

About the eyelids it is said that for each one of the them there is one-fourth 
diya, which was also the opinion of al-ShSfi'l and the KufI, for there is no 
survival for the eye without the eychds. According to others beside them, there 
is one-third irja for the lower eyelids, while there is two-thirds for the upper. 

of the loss of his limbs has a right to it, for example, one who loses his two 
eyes and his nose is entitled to two full diyas. With respect to the testicles also, 
th^ agreed .iJiat there is full diya for them and all of them said IhatTtir one 
of ft«an thers is tme-half difn, except what is related from Sa'rd ibn al- 
Musayyib, who said that for the left one there is two^thirds diya as the child 
is conceived because of it and for the'right one thete is one-third. Thessj then, 
are the issues related to pairs of limbs. 
In the case of the single organs, the majority of the jurists agreed that for 

the Prophet (God's peace and blessings be upon hmi). This is the case when 

not uphold retaUation in it and made diya obligatory; these were Malik, al- 
Shafi'i and the Knfr, but al-Shafi'l awarded diya from the wealth of the 
offender, while the KufT and Malik imposed it on the 'iTjite, Al-Layth and 
;othm beside hiin said that for the tongue, cut intentioriaUy, there is 
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. They agreed about the nose that if it is cut from the base there is full diya 
in it as is laid down in the tradition. It is the same for Malils irrespective of 
the sense of smell having been lost. If one of these (the nose or the sense of 

other the diya becomes full. They agreed that in the case of a physically sound 
pena* capable of sexual intercourse (not impotent), there is full diya. They 
disapeed about the penis of the impotent or of one castrated, just as they 
difi«re4 about tjie tBogoc erf* the dOmlj. aii4 tfie forearm of one paralysed. 
There were among them Ifeose whtj determined a (fall) ^iy* for these (organs) 
and there were those who ruled for fiukuma. Same of themi said that for thb 
penis of the impotent and the castrated is one-third diya, but the opinion 
adopted by the majority favours hukuma. The minimum part of it that entails 
diya, according to Malik, is the glans penis {hashafa), in which case there is 
liukuma for the remaining penis. 

there is full diya in it, which was upheld by Malik and a grtjup of the jurists 
of Medina; it was also the opinion of al-Layth, the *crdfet of ^Umar iim 'Abd 
al-%2te and the Tiew of Ibn <Um»r. Al-Slatffl, Aba gattfla and al-Thawtr said 
that it carries one-half diya as in the case of otic with two soiina eyes. This is 
related from a group of Tdbfun. The reliance of the first group is on the 

one who has them. The reliance of the second party is on the tradition of =Amr 
ibn yazm, I mean, the general meaning in the words, "For an eye one-half 
diya^'. They also relied on analogy from the point of their consensus that one 

The reason for their disagreement in this is the conflict of the general meaning 
of the text with analogy and also the clash of an analogy with another analogy. 

One of the best opinions m the case where a person loses his sight partially, 
because of a blow to the eye, is what has been related from 'All (Gqd be 
pleased with him), tfe ordered the person, whose eye had 'been damaged, to 
handale bis sound e-yc and then gave a shield to another person, who moved 
awity from him while the (hurt) person kept on looking at it till such time that 
he could not see it. He drew a line on the ground at the spot when he first 
stopped seeing it. He then ordered the person to bandage his hurt eye, the 
sound one bemg uncovered now and gave a shield to the person, who passed 
by his eye (into the distance). He drew a line again where he first stopped 
seeing it and worked out the difference between the first distance and the end 
of the second. He awarded him diya in the same ratio. In order to verify the 
truth of his statement about the enent of his vision for the bad and the sound 
eye, the pnaeeas k lo be repeated a number of times at different locations. If 
the distances come out to be similar, we will know that he B telling the truth. 
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The jurists differed about tiie offence against tiie eye which is without 
vision but retains its physical appearance. Malik, al-Shafi^I and Abu i^aiufa 
g^i that there is ^ukim io it, while Zayd tbn Thibit said that ia this case 
there is ten per cent dgrn: a btitidred JlnSrs. Al-ShSfi"? interpreted this saying 
that this was valuation on the part of Zayd and not fixation of a limit. It is 
related from ^Umar ibn al-Khatpb and 'Abd AUlh ibn 'AWas that they issued 

paralysed and a tooth dislocated (blaclccTOd), one-lird A>I Milik'said that 
the diya becomes payable with dislocation and the extraction of a dislocated 
tooth leads to full diya. 

he forgoes it there is di^n Car him. One group said it is to be full (i<»', while 
another said it is one-half, which was the opinion of al-Shlfi'l and Ibn al- 

Ibn Dinar upheld full diya. The Kufls said that the person whose eye has been 

argument that he becomes liable for what he has allowed him to retain, that is, 
his sole eye, which carries full diya according to the majority of the jurists. The 
opinion of 'Umar, 'Uthman and Ibn 'Umar about a soUtary eye, when it is lost, 
is that the liability is one thousand dinars, as it is for this person equivalent to 
two eyes collectively, except that when the victim forgives him (the one-eyed 
person) the liability is for the diya of one eye. Their argument is that in such 
3 tasc the rule reverts to its OTiginal basis, that is, for one eye there is one-half 
4m- Aim Uaislft's itguroeat is that there is bo fixed #14 in cases ai'-amd. This 
KSue has been discussed in the topic of retaliation for wounds. 

The majority of the jurists and the .leaders Of the ws^ff— Malik, AbO 
Hanlfa, al-Shafi'l, al-ThawrT and. others— said that for each finger there are ten 
camels and the fingers for this purpose are equal and for each phalange 
{unmula) is one-third of the tenth, except for fingers that have only two 
phalanges hke the thumb, in which case there are five camels for each 
phalange. Their reliance in this is on what is laid down in the tradition of 
'Amr ibn Hazm that the Messenger of Allah (God's peace and blessings be 
upon him) said, "For each. finger, as many as there may be (in the hand), are 
ten camels". 'Amr ibn Shu'^ayb has recorded from his father from his 
grandfather "that the Messenger of Allah (God's peace and blessings be upon 
him) issued the verdict of one-tenth of ten camels for fingers", which is the 
opinion of 'All Ibn Mas'ttd and Ibn 'Abbss. 

Accordii^ to them (the- jurists), for those -who ;deal in silver, it -will eomc to 
what each views to be the diya in silver. Thus, it is ten per cent in :he opinion 
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compensation for fingers. It is related from 'Umar ibn al-KhattJb that he held 
the compensation in the case of the thumb and the index finger to be one-half 
diya, for the middle finger ten prescribed camels, for the next finger nine and 
for the little finger six. It is related from Mujahid that he determined fifteen 
camels for the thumb, for the index finger ten, for the middle finger ten, far 
the next finger eight and for the little finger seven. 

For the collar bone and ribs, according. to the majority of the jurists, there 
is hukama, while it is related from some of the earlier jurists that there is fixed 
compensation. It is related from .Malik that 'Umar ibn al-Khattab awarded a 

said that there are two camels for the collar bone, while Qjitada said that there 
are four. The argument of the majority of the jurists of the regions is that if 
nothing fixed is established directly from the Prophet , (Gad's peace and 
blessings be upon him), there is IfuMma in it. 

The majority of the jurists of the regions mainain that for each tooth from 
among the teeth in the mouth, there arc five camels, which was Ibn 'Abbas's 
opinion. Malik has related from ^Umar that he awarded a load-bearing camel 
in the case of molars, when the front teeth were missing. There is no 

Sa'ld^ibn al-Musayyib said that for the molars there'' are two camels for each. 
It is related from <Abd al-Malik ibn MarwSn that Marw^n ibn al-IIakam 
objected to the opinion of Ibn !Abbas saying, "Do you consider the molars 
siiaibr to the front tceW Ibn ^Abtas said that if they are to be compared 
wth tSe fi^MS, their #!a is Ae same. The rehance of the majority in such 
cases is what has been established from the Prophet (God's peace and blessings 
be upon him) that he said, "For the teeth there are five (camels)" and this is 
from the tradition of 'Amr ibn Shu'ayli from his father from his grandfather. 
The term "tooth" applies equally to all teeth, those in the front of the mouth 
and those at the back. Further, the teeth are compared to the fingers that have 
the same diya though their utility varies. The argument of those who 
differentiated between them is that such excess m terms of iiynt can be 
witnessed in the 'law due to the greater utihty of some of the Imibs. It appears, 
however, that those, in the earlier period, who inclined toward this opinion 
did so on the basis of estabhshed precedent. 

retaliation in them too, amputation for cutting and extraction for dislocation 
(in the ca.se of '■ami). They disagreed in the case of fraaures, like that of the 
calf (bone) or the forearm, whether thert is retaliation for them or not. ^ttl* 
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and all his disciples maintained that there is retaliation for all fractures, except 
for the thigh bone and the spine. Al-Shafi'l and al-Layth said that there is no 
yefaSation in bones that are fractured. This was also the opinion of AbO 
T^anlfa, except that he made an exemption in the ease of teeth, which is 
reported from 'Umar. Abu <Umar ibn 'Abd al-Barr said that retaliation for 
broken teeth is established from the Prophet (God's peace and blessings be 
upon him) from the tradition of Anas. He said that it is related in another 

off; however, it does not have sufficient strength. It is related from Malik that 
AbD Bakr ibn Muhammad ibn '^Amr ibn Hazm exacted gifUs for a broken thigh 
bone. 

They agreed that the diya for a woman is one-half that for a man, in the 
case of loss of life. They disagreed in the case of diyst for shtjaj and limbs. 
The majority of the jurists of Medina said that a woman is equal to a man in 
the case of compensation for ihtjsj and hmbs, when the amount is up to one- 
third diya, but when it exceeds this, her diya reverts to the rule of one-half 
that of a man, I mean, the diya for his various limbs. An example of this is 
that for each of her fingers is a diya of ten camels, for two it is twenty camels, 
for three thirty, but for four it is twenty. This was the opinion of Malik and 
his disciples and also of al-Layth ihn'SaM and 'Umar ibn <Abd al-^ASz. 
Another group said that the diya of a wound for a woman is like the diya of 
the wound of a man up to the mil^ibit, after which it is half of the diya for a 
man's wounds. This is the well-known opinion of Ibn Mas'ud; it is also related 
from ^Uthman and was the opinion of Shurayh and a group of jurists. One 
group Sidd that the dtya for a woman's wounds and injuries is half that for a 
iwa in ms^ and minor cases. This is the opinion of 'All (God be pleased 
wi^th l»m^ and & also related kom. Ibn Mas^d; however, his well-known 
opinion we have mentioned first. This was adopted by Abu Hanlfa, al-Shsfl"! 
and al-Thawrl. 

The reliance of the upholders of this (the last) opinion is on the principle 
that the diya of a woman be half that of a man. The adoption of this principle 
is, therefore, obUgatory till futher evidence is furnished from the established 
transmission, as qiyss is not permitted in the case of diyat (all crimes), 
especially in view of the fact that a distinction on the basis of more and less 
violates qiyds itself. It is for this reason that Rabi'a said something to Sa'id, 
which wfll be coming up in what follows. The second group, on the other 
hand, has nothing to rely upon except mursal traditions. It is related from Sa"ld 
ibn al-Musayyib, when Rabl'a ibn Abl 'Abd al-Rahnan asked him as to what 
is the compensation for four fingers of a female, he said, "Twenty". "I (Rabl'a) 
would say that when her wound inflamed and her affflction intensified, it 
decreased the compensation". He said, "Are you an 'IiSqtf" I said, "On the 
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is a sunna^'. It is also related from the Prophet (God's peace and blessings be 
opon him) ftom the ■)«»«/ of '■Amr tha SiAyb fettn Ms fatlier and »lso ftotn 
^Iltrima. One group of jurats «as of tike opinion that when the ijpiniori of a 
Companion opposes analogy it is necessary to act according to it, as it is known 
that he would not depart from analogy unless it is due to an established source, 
but there is weakness in. this for it is possible that he . may relinquish analogy 
as he does not uphold it or because there is another analogy for it that opposes 
the first, or he may be following the opinion of another person on that issue. 

This, then, is the situation about the diyHt for injuries inflicted upon free 
persons and of the offences against their limbs, whether they are male or 

The jurists differed into two opinions about ihe injuries inflicted upon 
slaves and the maiming of their limbs. Among them were those who 
maintained that for their injuries and maiming the compensation is the 
decrease in their value. Among them were also those who said that the liabihty 

miik, it will be five per cent of .his value and for''his eye would be half his 
value. This was the opinion of Abn Hanrfa and al-Shafi'l and is the opinion 

The argument of the first group is based on the similarity of the slave to 
goods, while the argument of the second group is based on the comparison 
with free men, for they are Mushnis and subject tg the imposition of religions 

There is no disagreement among them that the diya of khaf^^ in this case, 
if it exceeds a third, is to be paid by the '■apis. They disagreed about what 
was less than this. Mali and the seven jurists of Medina said that the %ila 
does not bear anything, in this case, a third or more. Abu yanlfa said that it 
bears ten per cent or more of the full diya. Al^Thawrl and Ibn Shubrama said 
that the liabihty for the maM^ and beyond that is on the '■aqila, while al- 
Shafi'i said that the '■aqila bears the diya of khata', in aU cases, whether more 
or less. The argument of al-Shifi'l is that the principle requires the '■Sqik to 
bear the diya for kha^a^ and whoever restricts this bears the burden of proof 
The first group has nothing to rely upon, except the argument that it is 

Here this book comes to an end. Praise be to Allah as is His due. 
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56.5 THE BOOK OF Q_ASAMA^^ (MULTIPLE OATHS) 
The jurists disagreed about qasma on four issues that work like priirciples for 
the cases in this topic. The first issue is whether the hukm of qasilma is 
obHgatory. Second, if we concede that it is obligatory, do qisll$, diya, or the 
elimination of criminal proceedings become obligatory through it.' Third, do 

jrfiat fa the nvnnher of tie (victim's heirs) vfho take oath? Fourth, what 

fe it Aat coflstitutes ts^th (suspidon), by virtue of which the complainants 
commence with oath proceedings? 
56.5.1. Issue 1: The obligation of its 

About the obligation of its hukm, generally, the majority of the jurists of the 
regions— Milik, al-Shafi'ih, Abo Hanifa, Ahmad, AbQ SufyJn, DawUd, and 
their disciples — upheld it. A group of jurists — Salim ibn 'Abd Alkh, AbQ 
Qalaba, =Umar ibn 'Abd al-'AzIz, and Ibn 'Ulayya— said that it is not 
permitted to adjudicate through it. The rehancc of the majority is on what has 
been established from the Prophet (God's peace and blessings be upon him) 
through the tradition of Huwayyisa and Muhayyisa, which is a tradition agreed 

about its words, as will be discussed in what follows. 

The reliant 0/ the group denying the obligation of JB ^im is .on the 
argomeHt that '^ts^ma is opposed to the principles of that are agseed tipofl 
for their soundness. Among them is the principle of law that no one is to take 

witnessed them. If that is the case, then, how can the victim's heirs swear, 
when they have not witnessed the homicide; in fact, they may be in one town 
and the homicide may have occurred in another town. It is for this reason that 
il-Bukharl has related from AbO Q.alaba "that one day 'Umar ibn 'Abd al- 

they had come he said, "What is your opinion about qasSmaV The people 
cautiously said, 'It is said that retaliation on the basis of qasilma is lawful and 
the Caliphs have ordered retaliation because of it'. He said, 'What do you say 
0 Aba Qalaba. while I am facing the people'. 1 said, 'O Arrar al-Mu'minm, 
you have with you the Arab nobility and the leaders of the forces, what do 
you say if fifty of them render testimony in front of you that a man has 
committed unlawful intercourse in Damascus, but they did not actually see it, 
would you subject him to rajmV He said, 'No!' I said, 'If fifty of them render 




testimony in front of you that a man committed theft in Hum?, but they did 
not sec it, would you amputate his hand?" He said, "No!" "In some narrations 

killed another, while th^ were here with vou, would you order retaliatbu^y 
their testimony?" He said that <Umai ibn 'Abd al-<AzTz, after this, had a 
decree recorded that if they could produce two W/ witnesses that such and 
such a person killed him, retaliation may be ordered, but the person is not to 
be subjected to qim on the testimony of fifty persons who merely swear to it. 

They also maintain that one of the principles requires that "the (burden of 
proof) evidence is upon the plaintiff and the oath is upon the person who 
denies (the charge or claim) (defendant)". They also advance the argument 
that they do not find the Messenger of Allah (God's peace and blessings be 
upon him) approving the liukm of qasama in these traditions. It was a Ifukm of 
the days of jshiliyya and the Messenger of Allah gently pointed out to them 
how its iitim could not be. binding according to the principles of Islam. It was 
for this reasoa that he said, to them, that is the heirs of the victim, who were 
#om mioHf ^t^r>. ^*Will feu undertake fifty oaths?" They said, "How 
can we swear when we did not witness it?" He said, "Then will the Jews swear 
for you?" They said, "How can we accept the oaths of a people who do not 
believe?" These jurists said that had the undertaking of oaths, without 

be upon him) would have said to them that it is a lanna. They maintained that 
as these traditions are not explicit with respect to adjudication on the basis of 

(the nadiriojis) to fhefeneral principles. 

Those who upheld it, particulariy Malik, maintained that the suttna of 
fasSma is a mm tndepcniieiit in itself, tistrictiiif the general principles like 
all other restricting satati. He thought that the underlying cause for it was the 
prevention of bloodshed, as homicide is rampant and there is very little 

hfe. This ^tila is rejected, however, as it can apply to highway robbers and 
thieves, as evidence is difficult to procure against thieves, so also the highway 
robber. It is for this reason that Malik makes admissible the evidence of those 
plundered agttinst the phmderers, despite its ©imposition to the general 
principles f because those plundered are complainants due to their beinf 
plundered— Allah knows best. 

56.SZ Issue 2; The Kability arising from it 

The jurists who upheld qasStmt disagreed about the liability arising from it- 
MSlik and Ahmad said that it leads to the entitlement of qijlf in the case of 
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ami and dija in itfaf/. Al-Shafi'T, al-ThawrT and a group of jurists said that 
it gives rise to the liability for diya only. Some of the KufE said that there is 
no right flowing from it, except that it acts as a defence in a complaint, as the 
principle entitles only the defendant to take the oath. Some of them (the 
KofTs) said that the defendant talies the oath and pays up the diya^ according 
10 which it merely acts as a defence against retaliation. There are, thus, with 
respect to entitlement, four opinions. 

Malit's reliance and the reliance of those who adopted his opinion is un 
what has been related of the tradition of Ibn Abl Layte from Sahl ibn Abl 
yathma, which says, "The Messenger of Allah (God's peace and blessings be 

of your comrade'". Similarly, what Malik has related from the mumU rf 
Bushayr ibn Yaslr, which says, "The Messenger of Allah (God's peace and 

The reliance of those who imposed only diya through it is upon the 
argument that oaths are effective in determining entitlement to wealth, that is, 

witness and also Bke the obligation arising from the refusal of the defendant 

plaintiff, according to those who uphold the transference of oath in case of 
refusal. In addition (they said), the tradition of Malik from Ibn AbT Layla is 

beside Malik. It is also said about him that he did not transmit (directly) from 
Sahl. The tradition of Bushayr ibn Yasar varies in its chains of transmission, 
Malik transmitted it as mursal, while others had complete chains. The QadI 
(Ibn Rushd) said; It appears that this was the underlying reason why al- 

this, because of what has been reported from 'Umar (God ^pleased with 
him) that he said, "There is no retaliation through qasama-, but it leads to the 
entitlcnicnt fat diya". 

Those who said that the only right arising from it is that of defence in a 
complaiiu argue (hat oallis arc sworn by the defendant alone. In addition, lliere 
are traditions that we shall be quoting in what follows. 

56.5.3, Issue 3; The prior right to the oath 

The upholders of qasama, that is, those who said that it gives rise to the 

of Bfty oaths, as is laid down in the traditions. Al-Shafi^I, Ahmad, DawOd ibn 
'Ati and others said that the complainants begin taking the oaths, while the 
iurists of KQfa, Basra and a number of the jurists of Medina said that, on the 



I 
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, contrary, it is the defendants who begin with the oath first. The reliance of 
those who commence the proceedings with the plaintiffs is on Malili's tradition 
from Ibn Abl Layh from Sahl ibn Abl Hathma and also on his mursal traditioii 
from Bushayr ibn Yasar. The reliance of those who begin with the defendants 
is on the tradition recorded by al-Bukharl from Sa'ld ibn 'Ubayd al-Ta'l from 
Bashir ibn Yaslr from a man from the An^Sr, called Sahl ibn Abl yathma 
■which says, "The Messenger of Allah (God's peace and blessings be upon him) 
said, 'Wyi you come up vrith evidence as to who killed him?* Tlicy said, 'Wt 
do nol have any evidence'. He said, 'Will iJiey undertake an oath for you?' 
They said, 'We cannot agree to an oath by the Jews'. The Prophet disliked 
that his killing should go unpunished and gave for him a hundred camels from 
the sadaqa"- The Qa<Ji (Ibn Rushd) said: This is expUcit in its meaning that 
fifty oaths are only effenive in the rebuttal of the allegation. 

They also argued on the basis of what is recorded by Abo Dswtid from Abo 
Salama ibn Abl 'Abd al-Rahmsn and SulaymJn ibn Yaslr on the authority of 
a number of men from amongst the Anjsr ^that the Messenger ef AlSh (God's 
peace and blessings be ufxm him) called upon the Jews and commenced with 
them, sajing, 'Will fifty of jou swear fifty oaths'. When they declined, he said 
to the An^r, ' Take the oatli'. They said, T)o we swear ahuiil the unseen, 0 
Messenger of Allah?' The Messenger of Allah (God's peace and blessings be 
upon him) then fixed diya as the liability for the Jews", as he (the victim) was 
found among them. This tradition is relied upon by those who declared that 
the oath was a duty for the defendant and yet despite that they impose dtya 

by reliable reporters from al-ZuhrJ from Abo Salama. The KOfls relate it from 
<Uroar, that is, he issued the verdict of oaths and diya for the defendants. 
Similar traditions, about the commencement of oaths with the Jews, have also 
been related from Rafi^ ibn KhadTj. 

These jurists argued against Malik on the basis of what has been related 
from Ibn ShihSb al-Zuhn from Sulayman ibn Yasar and 'Arak ibn M«iik that 
'Umar ibn al-Khattab said to al-Juhant (a member of the tribe of J*ayi»), 
who claimed the blood of his M/r(ward) from a man from BanI S3%. He was 

tribe. %he wound) thus, sprrad and killed him. «Umar called upon the 
defendants, saying, "Do you swear an oath by Allah that he did not die from 
it?" They refused to take the oath and made eiicuses. He then said to the 
complainants, "Take the oath". When. they refused, he awarded them part of 
the diya. They said that these traditions of ours are preferable to those related 
about the commencement of oaths with the complainants, as the principle 
supports the tradition that the oath is upon the defendant. Aba *Uroar said 
that there arc many conflicting yet widely circulating traditions on this issue. 
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56.5.4. Issue 4: The cause invoking qasama 

goaie bto operation except in the case of suspicion {shubha). They disagreed 
,boO« what constituted skubha. Al-Shsfi'l said that it comes into operation if 
the shubha is of the same kind due to which the Messenger of AllSh rendered 
judgmetit on the basis of tjasdma, which exists when the person killed is fouiid 
in the locahty of a people who do not mingle with others and between these 
people and the people of the deceased there is enmity, like the enmity that 
existed between the Ansir and the Jews. Thus, Khaybar was the exclusive 
residence of the Jews and the victim, one of the An^ir, was found there. He 
said (it becomes obligatory) also when the person suspected of homicide is 
found next to, or in the vicinity of, the deceased smeared with blood, or when 

justified in raising such a suspicion. Mahk said something similar to this, that 
is, qasama does not become oWigatory without suspicion (hmth). 

A Sia^ 'a* witness, according to Malik along with the agieemeiit of his 
disciples, is suffisfent to raise the required suspicion, but they diffcred »fcn 
this witness was hot reUable (WO by law'. He also agreed with al-Shafi"! about 
circumstantial evidence that makes it probable, Uke a dead man covered with 
his blood is found and next to him is a person holding a blood-smeared iron 

residential locahty does not amount to lawth (suspicion), even when there is 
enmity between the people of the deceased and the residents of the loeatity. If 
.this is the case, then, there is nothing left that can form the basis for the 
stipulation t>f hmli tor the obligation of qasema. It is for thiq reason that many 
:|uilst^-dM Bot'^holll. it. 

AbQ HanJfa and his disciples said thai if the deceased is found in the 
ttsidential locality of a people and his tracks lead up to it, then, the imposition 
of ^sSmtt becomes obligatory upon the residents of rite locality. Some of tlie 
jurists mtpiBed jariww merely oti the basis aC the existence of the <teeeased in 
a locality, without the imposition of all the coiiditions laid down by al-Shlfi'i 
and without the condition of the existence of a clue that was laid down by Abn 
Hanifa. Such an opinion is related from =Umar, 'All and Ibn Mas'ud. It was 
also upheld by al-Zuhri, a group of the Tabi'fln and is the opinion of Ibn 
Hazm, who said, ^Qasama becomes obhgatory when a murdered person is 
found, wherever this may be and it is not known who killed him. If the heirs 

imposed if they swore that it vns ^amdy but if they swear that it is khafa^y then, 
Sya is to be imposed". At^rdiiag to him, less than fifty persom are not 
suffident to take the oath, but according to Malik there may be two or more 
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from among them. Dawfld said that qasma is not be invoked, except in 
circumstances similar to those of the cases decided by the Prophet (Cod's 
peace and blessingrs be upon him). 

Malik and al-Layth were unique, among the jurists of the regions in 
upholding qasZma^ merely on the basis of the dying declaration of the 
deceased— "so and so killed me" — as to/A that would give rise to qasHma. 

Eai^i ons of the jurists, thai is, those, among them who maintained such 

Its should begin •*ill> the oaths becatise of 
I. Accordmg to Malik, suspicion transfers the ymoi from 
the complainant, as the basis in the law for assigning the 
th is the existence of strong suspicion about what he is 
if he compared this to an oath plus a witness, as in the case 

le principles and texts, due to the words of the Prophet, "If 

make claims on the blood of men as well as their property, 
ice of evidence) the burden of oath (yamft) is upon the 



is only valid against one person, which was also the opinion of Ahmad ibn 
flanbal. Ashhab said that qasama can be applied against a group, but only one 
of them identified by the victim's heirs is to be executed. This is weak. Al- 

applicd are to be put; to. death, Malik and al-Laith said that if two 'atf 
witnc5se.5 testify that > person struck another and the victim survived for some 
days after the How and then died and if the heirs swear that he died because 
of the blow, the assailant is to be subjected to quat. All this, however, is weak. 

Some of them rejected it drawing a comparison with animals, which was 
Malik's opinion. 

The diya imposed after qasSma is to be derived from the wealth of the killer, 
for which no less than fifty person take fifty oaths, according to Malik. 
According to him, no less than two persons are to take the oath for the 
flCGusadon of killing and no less than one for the eases of kkapn^. If any one of 
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for purposes of qisas, but remains valid for iiya in respect of those ivho did 
not refuse, that is, tlieir share (is due). Al-Zuhrl has said that if Htm of theist 
refuses to take the oath, diya is invalidated with respect ta all of tfiem. The: 

^ The Qadi says: The discussion of qasSma forms part of the ways in whieh 
homicide is proved, but it is, in fact, a part of the Book of Litigation and -we 
have mentioned it here according to what is customary with the jurists. If a 
case specific to one of the categories of law is brought up, ,they are of the view 
that it is better to mention it within that category, 

litigation that pertains ta more than one category of the different legal 
categories is to be discussed in the Book of Litigation, though you will find 
them doing both the tWngsi, as Mllil did in' his al-MuaatliP, for he has drawn 
into it cases from all books. 



5fi.fi. niE HOOK OF TIIE AIIKAM OF ZINA (UNLAWFUL 
INTERCOURSE) 

The study of the fundamentals of this book relates to the iadd of zmd, ™ the 
kinds of fornicators^ the punishments for each cat^ory of crime (within it), 
and die mode of proof of this immoral offence (fliukd). 



5«.6.I. Chapter 1: The Haid of Zini 

ZinS is (defined as) all sexual intercourse that occurs outside of a valid 
marriage, the semblance {shuiha) of marriage, or lawful ownership (m!k 
yamrn). This is agreed upon, as a whole, among the scholars of Islam, though 
they did differ about what constitutes doubt that is sufficient to waive the kadd 
penalty. In this topic there are a number of issues, out of which we shall 

Among these is the case of the slave-woman with whom a man has 
mtercourse, but he has joint ownership in her. Malik said that hadd will be 
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was also Abu Hanifa's opinion. Some of them said that he is to be awarded 
fazlr. Abu Thawr said that he is to be awarded- without mitigation if he 

The legal basis, for the majority, are the words of the Prophet (God's peace 
and blessings be upon him), "Waive the (fixed) penalties because of doubt". 
Those who did waive the penalties, disagreed about the offender's t)bligatieji 
to pay reasonable dower tjsdSi ti-mteit) in piwpation t9 lis sbm in the 
(slave-woman). The rea.son for the disagreement was whether the Jaifn to be 
applied would be based on the share owned by him or on the share not owned 
by him, as the hukm of what he owned yields permissibility, while the fmkm 
of what he does not own requires prohibition. 

intercourse with a woman captured as part of the spoils. One group said that 
Ifadd is to be applied to him, while another group waived the /ladd, which 
appears sound. The reason for disagreement in this is the same as the previous 
;isei)*— Al** iams hm, 

VVIkii a man permits another to have intercourse with his slave-girl, Malik 
is of the view that hmid is to be waived, while the others said that he is to be 
awarded <Wr. Some of them said that this is a case of a gift accompanied by 
dehvery and the corpus (of the slave-woman) is subservient to utilization for 

One of the issues is about a man who has intercourse with his son's, or his 

,^"A father is Ji 
us{|w4<) 



of her rotweivins of him, far she is tiow prohibited for his son, attd.it is as if 
he had "«Bisaii«d" ker. One of the proofs is their consensus that if the iither 
kills his grandson, his son has no right to claim from him; so also in the 
case of the person for whom his son acts as mit. 

slave-girl! The jurists differed about it into four opinions. Malik and the 
majority said that he is liable to unmitigated hadd. One group of jurists said 
that there is no fiadd on him and he is to be considered a debtor for her value, 

he iis to pay her value and she is free. This was the opinion of Ahmad, Isfiaq, 
Ibn Mas'fld and the first Opinion of 'Umar related fi-om him by Mjlik in al- 
Mumtt't'. Another group said that he is Bable to a hundred kshes onlyi 
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whether he is a muhm or a thayyib (non-virgin). The fourth group said that 
he is li*bte to i^aaw. 

The reKanee of those T«rho heM him liable to iadd is that he indulged in 
intercourse without valid ownership, joint ownership, or valid narriage, 
therefore, ^add becomes obligatory. The reliance of those who waived the }^aM 
is on the estabUshed tradition "that the Messenger of Allsh (God's peace and 

his wife's slave-girl, that if he had coerced her into it she is free and he owes, 
in heu of her, a reasonable value to her mistress, but if she participated 
voluntarily, she belongs to him and he owes her reasonable value to her 
mistress". Further, they agreed that there exists a doubt (of ownership) in his 
case about her (his wife's) wealth, on the evidence found in the words of the 
Prophet (God's peace and blessings be upon him), "A woman is taken into 
wedlocic for three things" — and he mentioned one of these as her wealth. This 
is supported by the principle, of those who accept it, that a wotnan is 
interdicted by the husband in what is over a third her wealth; it is Atolik's 

OptttSOB, 

Aba 9anlfa is of the opinim that the ^dd from- a person who has sexual 
intercourse with a hired woman is waived. The majority oppose this. His 
opinion is weak and objectionable. It is as if he held that such a benefit is 
similar to all other benefits for which he may hire her, thus doubt intervenes 
and it begins to resemble the marriage of mufa. 

Among these issues is also the waiving of hadd from a person who confines 

all included in this topic and in most of them, according to Malil, hadd is 

prohibited degrees, lifcemarrrage with one's mother or a similar case, in which 
an excuse of ignorance is not acceptable. 



36.6.2. Chapter 2: The Categories of Fornicators and Their 



four kinds: muhsan (married) or tkuyyab (non-virgins); ahklr (virgins); free or 

to death);ya/t/ (whipping); and taghrlb (exile). The IVluslim jurists agreed about 
free thayyib mubsans that the hadd for them is rajm, except that a group of 

fomieato'r is a hundred lashes. The majority inclined toward rajm because of 
the authentic traditious supporting it. They resuicted the (general meaning in 
the) Book with the luma, that is, the words of the Exalted, "The adulteress 
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and adulteter, sco\irge ye eacli owe of them (with) a hundred stripes. And let 
not pity for the twain «ithhold fan from obedience to Allah, if ye believe in 
AllSh and the Last Diij. And let a paty at believers witness their 
pumshment"/^' They differed on two points. First, wiiether stripes are to be 
awarded along with stoning. Second, about the conditions of ihfUri. 
56.6.2.1. Issue 1; Stripes with stoning? 

The jurists disagreed whether stripes are to be awarded to the person who has 
become liable to rajm, before rajm is applied. The majority said that there are 
no stripes for a person liable to mjm. Al-Hasan al-Basri, Ishiq, Ahmad and 
Diwud said that a muhsan fornicator is to be awarded stripes before he is 

For the majority the legal basis is "that the Messenger of Allah (God's peace 
and- blessings be upon him) awarded mjm to Ma'iz, to a woman from Juhayna, 
to the Jews and a woman from (the tribe ofl Ghlmid from al-Azad". All this 
has been recorded in the Sahrhs and it is never related that he awarded stripes 
to any of these people. As a rational argument, the minor hiidil is included in 

tile adulterer, scourge ve each one of .them (with) a hundred stripes", which 
liid-not. distinguish between tlw tmitm and the non-»ntfc«. 

They also argued on the baas of the tradibon of 'AK (God be pleased with 
him) as recorded by IVIushm and others, that '■Ali (God be pleased with him) 
subjected Shurahah al-Hamdaniyya to stripes on Thursday and to rajm on 
Friday, saying, "I awarded her stripes by the Book of Allah and subjected her 
to rajm by the surma of His Messenger". There is also the tradition of 'Ubada 
ibn al-Samit, which says "that the Prophet (God's peace and blessings be upon 

a w|y; the virgin with the virgin, a hundred stripes and exile for a year; the 
ihajijf^ (noB-virgin) with the thayyih, a hundred stripes and pelting with 

They agreed about ihsSn that it is one of the conditions of mjm, but differed 
about the conditions of I'foiSB itself Malik said that these are puberty, Islam, 

purpose should be permissible intercourse and not intercourse prohibited 

after having fulfilled the conditions of valid intercourse, the punishment for 
him is rajm according to Malik. Abu flaiiifa agreed with Malik about these 
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also stipulated that fteedom shonld ewst on both.sides, that is, the zMi and 
the zaniya shoifld.boili it free pereons. Al-Shafi'l did not stipHhte Isiam ss 
one of tte GOrrffttoaS. 

Al-Shafi'r's reliance is on what has been related by Malik from Nafi' from 
Ibn ^Umar, which is a tradition agreed upon for its soundness, "that the 
Prophet (God's peace and blessing be upon him) awarded rajm to the Jews, 

referred their affair to him", Allah, the Exalted, says, "But if thou judgest, 
judge between them with equity" Malik's argument, by way of reason, is 
to fiffc is a natter of honour and there can be no ionour in the absence of 
IslaflJ. It is one of hfe priiK^ea ftat intercouise in 9 -(did mittiagc is 
recommended. This, then, is the Itukm of the (free) tktyyib (ntm-virgin). 

The Muslim jurists agreed that the haid for the virgin (one never married) 
for zinais a hundred stripes due to the words of the Exalted, "The adulteress 
and the adulterer, scourge ye each one of them (with) a hundred stripes". 
They disagreed about exile {laghrib) along with Stripes. Abu Harafa and his 
disciples said that there is essentially no exile whatsoever (as Ifadd), while al- 
Shifi'l said that exile is a must for each fornicator, male or female, free or 
slave. Malik said that men are exiled, but not women, which was also the 
opinion of al-Awza'l. There is no exile for .slaves according to Mllik. The 

hundred stripes and exile for a year". The compilere of the Sahih have likewise 
recorded a tradition from Aba Hurayra and Zayd ibn Khalid al-juhani both 
flf vsffa^,said, '*A Bedemn caine up to the Prophet (God's peace and blessings 
teupon him>:wd sad, 'I beseech you to decide my case by the Book of Alteh 
alone'. His rival, who was more knowledgeable than him, said, 'Yes, judge 
between us by the Book of Allah, but permit me to plead (my case)'. The 
Prophet said, 'Speak'. He (the other Bedouin) said, 'My son was his servant 
and committed intercourse with his woman. 1 had been told that my son was 

1, then, asked the learned people, who have informed me that my son is liable 
to a hundred stripes and exile for a year and the woman of this man is liable 
to njm'. Tht Mcsseoget of AlMi saidj 'By liftn, in whose hands is ray Be, I 
win certain^ decide yo6r ease according to tht Book of ABah. As far theslave- 
gif 1 and the goats, they are leteraed to >thi and upon your son are 1 hundred 
stripes and exile for a year, ^e added) Go, O Unays, to this man's woman. 
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The Prophet (God's peace and blessings be upon him), then, issued the order 
and she was stoned (to death)". 

"Those who made an exemption for a woman Ffom this g8ria*9l Gommand (of 
enle) did so on the basis of analogy, as exile tsposes a womaji to peaisr 
opportunity for zinH. This analogy belongs to the category of mursal^ 1 mean, 
it penams to maflaha, which is often adopted by Malik. The reliance of the 
Hanafites is upon the apparent meaning of the Book. This is based on their 
opinion that an addition to (the hukm) of the explicit text amounts to naskh 
(abrogation) of the teit and the Book of Allah cannot be abrogated through 
individual narrations. They also related from '^Umar and others that ht 
awarded the l>add, but did not award exile. The Kofls related from Aba Bakr 
and 'Umar that they did award exile. 

For purposes of the hukm of the slaves in this offence, the slaves are divided 
into two kinds: male and female. The jurists agreed in the case of females that 

^il* is fifty stripes due to the words of the Exalted, "And if when they are 
honourably married they commit lewdness they shall incur the half of the 
punishment (prescribed) for free women (in the case)".^* They disagreed 

said her hadd is fifty stripes. One group said that there is no hadd for her, but 
there is fazTr, while another group said that there is essentially no Imdd for a 

ij^^an in the words of the Exalted (translated as), "honourably married". Those 
who understood it to mean "marriage" and looked" at the implication of the 
text said that the unmarjicd slave-woman is not subiecred tq hadd at ail. Those 
who undTOWMJd the meaning of #5<fe to 'Islam' appSed it geaetaly to the 
married and the unttiarried. Those who did not m^ntain ^^M far the 
unmarried slave-woman, argued on the basis of the tradition of Abfl Hutayta 
and Zayd ibn Klialid al-Juham "that the Prophet (God's peace and blessings 
be upon him) was asked about the skve-wQman comraitting fomitmtion when 
she was not a ma^yswa and be said, *If she commits pm whip her, if she 
commits ?<>>« again whip her and if she does it again sell her, even if it is fof 

The iurists of the regions maintain that the hadd of a male slave is half that 
of a free man on the analogy of the slave-woman. The ?Jbirites said that, on 
the contrary, his t}add is a hundred stripes, as they inclined toward the general 
meaning of the words of the Exalted, "scourge each one of them (with) a 
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jurists who waived }}add in his case on the analogy of the (unmarried) slave 
woman, which is a deviant view and is felated from Ibn 'Abbas. 

This, then, is the discussion about the iinds of ia&l pji ilie cw of ona), 
the Hitds of pet:sons liable to h^dd and conditioiis retated to each one of the 
\iiivd. To these is related the discussion of the mode of application of htM 

The best-known issue about the mode of implementation relates to the 
digging of a pit for the person to be subjected to rajm. One group said that a 
pit is to be made for the person and this is related from 'All in the case of 
ShurShah al-Hamdaniyya, when he ordered her to be stoned. It is also related 
from Abn Thawr. Part of the report says, "On Friday he brought her out and 
had a pit dug for her. When she had entered the pit, the people surrounded 

am afraid some of you will be hitting' each other, but make rows as you would 
for prayer'. He then said that rajm is of two kinds: concealed from view and 
in the open. Out of these, in the one proved by confession, the first person to 
commence stoning is the imam followed by the pubhc, while in the case proved 

public. AbO^Hanlfa and Malik said tha^ no pit is to^'be dug for the person 
stoned, while al-ShJfi% made a distinction saying thai it is only dug for a 

Muslim about the tradition of JSbir. Jabir said, "We stoned him (Ma^iz) in the 

gener^y vtty oa this issue. Atoiad said that most of the traditbns imply that 

(In the case of stripes) MaKk said that the hoM s to be applied to the back 
and the proximate areas. AbO HanTfa and al-Shlfi'l said that all parts of the 

protected. To this AbO HanTfa added the skull also. The person, if male, is tn 
be stripped of his clothes, according to Malik, in all applications of the hudud, 
while the exception, according to Aba Hanlfa and al-Shafi% is the case of 
^adhf (false accusation of sexual intercourse) as will be coming up in what 
f(dlo^?B. StrijffiS ate to given in the sitting posture, not while standing, aS 
against the opini^n of those who say they are applied while standing, according 
to the apparent meaning of the verse. 

It.is conadcrtd recommended by all that the imam should bring as witnesses 
a number of people at the time of execution, due to the words of the Exalted, 
"And let a party of the believers witness their punishment". They disagreed 
about the exact implication of the term "party". Malik said that four persons 
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constitute a party, but (figures Kke) three, two, seven or more are also claimed. 
About the time of execution, the majority maintain that it should not be in 
the time of extreme heat, or of extreme cold and- that it is not to be applied 
to a sick person. A group said that it may be (applied to a sick person), which 
was the opinion of Ahmad and Ishaq. They argued on the basis of a report 
from 'Umar that he applied hadd to Qudama, who was ill. The reason for the 
disagreement is the clash of the apparent meaning with the idea behind l^add 

it, dying from it. Tliosc who looked at the unquahticd meaning of the 
eiecatfon of hadd, without any exceptions, said that it is to be applied to the 
SKk person, while those who took into account the inherent meaning said that 
the sick person is not to be punished till he recovers. There is similar 
disagrecmeat about extreme heal or cold. 



56.6.3. Chapter 3: Identification of the Methods of Proving This 
Offence 



The jurists agreed that zinn is proved through confession and testimony. They 
disagreed about its proof through the appearance of pregnancy in unmarried 
women, when they claim to have been coerced (raped). They also disagreed 




56.5.3.1. Issue 1: Number uf confessions. 

Regardmg the number of confessions giving rise to the liability for hadd, MaKk 
and al-ShJfi% said that for purposes of liability for fiadd just one confession is 
sufficient. This was also the opinion of DawQd, Abo Thawr, al-Taban and a 
group of jurists. Abil flanlfa, his disciples and Ibn AbJ Layk said that hadd is 
not proved except by four confessions made one after the other. This was also 
the opinion of Ahmad and Ishaq. Aba Hanlfa and his disciples, however. 

The reliance of Mslik and al-Shafi'l is upon what is reported in the tradition 
of Aba Hurayra and KhaUd about the saying of the Prophet (God's peace and 

stone Her (to death)' — she confessed and he stoned her". Here the number (of 

reported in the tradition ofSa^d ibn Jubayr from Ibn 'Abbas from the Prophet 
(God's peace and blessings be upon him) "that he turned Ma'iz away till be 
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had confessed four times and then ordered him to be subjected to rajm. 
Regarding the other traditions, they said that what is laid down in some 
reports about his confessing once, twice or llircc times is deficient reporting 
and that which is deficient cannot be held up as proof against the complete 

56.6.3.2, Issue 2: Retraction of confession 

The majority of the jurists, except for Ibn AbT Layli', said that retraction is 
admissible. Malik made a distinction saying that if he retracts with a 
supporting skubha it is acceptable, but when he withdraws without shubha^ 
there are two opinions from him. First, that it is acceptable, which is the well- 
known opinion, while the second maintains that it is not. The majority 
inclined toward the effectiveness of retraction of confession because of the 
practise of the Prophet (God's peace and blessings be upon him) in the case 
of Ma'iz, and others of them ask time and again to reconfirm that they might 
retract. It is for this reason also that those who waive ^adi due to retraction, 
do not insist that the maintenance of a confession for a long duration is a 
condition for the imposition of hadJ. It is related through a number of 
narrations "that when Ma*iz was being stoned, he fan as the stones hit and 
with the people in pursuit he said to them, 'Take me back id the Messenger 
of Allah,' but they killed him with the stones. They mentioned this to the 
Prophet (God's peace and blessings be upon him), who said, 'Would that you 
had let him go, perhaps he would have repented and Allah would have 
forgiven him'". It is from here that al-Shaii'i made the stipulation that 

It is also from this thai the absence of repentance becomes the third condition 
for the liability for hfdd. 

The jurists agreed about the proof of nina through testimony that it is 
proved through testimony and the stipulated number of witnesses is four as 
distinct from the testimony for the rest of the rights, because of the words of 
the Exalted, "And those wiio accuse honourable women but bring not four 
witnesses, scourge them (with) eighty stripes and never (afterward) accept 
their testimony— They indeed are the evUdoers"."" The condition for the 
witnesses is that they shotild be W/. A condition for the quality of the 
testimony is that it should describe the contact of the sex organs and that it 
should be rendered in explicit, not figurative (insinuating), language. The 
majority maintain that such testimony should not be contradictory with respect 
to time or place, except for the well-known issue raised by Abu HanTfa about 
the angles, which requires that each of the witnesses should have seen them 



corner from ^hote another witneia has viewed th« ofieDce, The reason for the 
dfeagreemeat is wfaelJier ti^timolty relatii^ m Mkmtt |ocati(»is^ can be 
comKneii into ofte as f he feffi^rflony relating dififerent Eimts. They agreed 
that it cannot for a dissimilar location is the same as dissimilar timing and the 
apparent purpose of the law is to achieve greater certainty in the proof of this 

Regarding their disagreement about the application of hadd due to the 
appearance of pregnancy along with a claim of rape, a group of jurists imposed 
hadd in such a case as is recorded by Malik in his al-Muwafia^ in the tradition 
of ^Umar. This was the opinion of Malik, unless she could provide evidence 

or shows on her body the signs of coercion. The case is the same, according 

the one on an unexpected visit. Ihn al-C^sira said that when she claims 
iMiriage on a sudden visit, her statement will be accepted, AbO Ijtanlfa and 
al^hSfi^I said that ^add is not to be applied to her chie to the app^mnce of 
pregnancy accompanied by the claim of coercion, or the claim of mamagey 
even if she does not come up with the evidaice of coercion in a claim of 

who has confessed and then claims coercion. One of the proofs for them is 
what is related in the tradition about Shuraba that All (God be pleased with 
him) said to her, "Were you coerced?" She said, "No!" He said, "Maybe 
someone came upon you while you were asleep?" They said that proof is 
related from ^Umar so far as -^he ao^ted the statement of a wcanan who 
daimed that she was a aaind sleepo" and a man came upijn her and went away, 
but she did not come to kittjw who it was. 

There is no disagreement among the Muslim Jurists that there is no H^dd 

her. The reason for the disagreement is whether fadag is compensation for 
utilization or a gift. Those who said that it is compensation for utilizanon, 
imposed it in lawful as well as prohibited cases, while those who said that it 
is a gift required exclusively for marriage did not impose it in this case. 
This exposition is sufGcient for this book and with Allah is the granting of 
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56.7 THE BOOK OF QADHF (FALSE ACCUSATION OF 
UNLAWFUL INTERCOURSE) 



The discussion in this boolt is about the accuser (qadhij), the accused 
(maqdhaj), the punishment obligatory in this offence and how the offence is 
proved. The legal basis of this law is in the words of the Exalted, "And those 

(»ith) eighty stripes and never (afterward) accept their testimon^— They 
indeed are the evildoers". They agreed that two attributes must be found in 
the accuser, as a condition. These arc puberty and sanity, irrespective of 
whether the accuser is a male or a female, free or slave, Mushm or non- 
Muslim. They agreed about the accused that live attributes must be gathered 
in him. These arc puberty, freedom, chastity, Islam and the possession of a 

obligatory. The ihajority, generally, are inclined toward the stipulation of 
freedom as a condition for tte a«mise4. It is likely that there may be 
disagreement Hi Ihisi Malik takes into account the age of a woman so that she 

They agreed on two points relating to the false accusation giving rise to the 
liability for Ifadd. First, that the accuser makes a false allegation o{ zma against 
the accused. Second, that he denies his descent (from his father), when his. 
mother is a Muslim free woman. They disagreed when she was a non-believer 
or a slave. IVQlik said that whether she is free, slave, Muslim, or a non-behever 
kadd becomes obligatory. Ibrahim al-Nakha'l said that there e no iadd for the 
accuser if the accused's mother is a slave or a kitaUyya. This is analogous to 
£he opinions of Aba Hanlfi and a!-Sh»B%. 

They agreed that the accusation, when it made in either of these two ways 
(direct accusation or denial of parentage), creates a liability for kadd^ if it is 
explicit. They differed when it is by way of msinuation. Al-Shafi'l, Abfl Hanifa, 
al-Thawri and Ibn Abl LaylJ said that there is no I^dd for insinuation, but Abu 
Hanifa and al-Shafi'l maintained that there is ata.'-ar in such a case. A simikr 
opinion was expressed, among the Companions, by Ibn Mas'ad. Malik and his 
disciples maintained that there is hadd for insinuations and it is an issue that 
occurred in the time of 'Umar. <Umar consulted the Companions about it, but 
tter differed, so he upheld hadd for it. 

Malik's reliance is on the argument that metaphorical language is based on 
usage and such use is a substitute for explicit designation, though the word is 
used for something other than its normal designation by way of metaphor. The 
argument of the majority is that the ambignity surrounding the use of a 
metaphor leads to » doubt and the hudud are waived because of doubts. The 
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The liability for ha 'dd is waived, by consensus, for the accuser if he can 

by the accused. When the witnesses are fewer than four they are equally guilty, 
according to Mahk, of qadhf, but they are not according to other jurists. There 
is disagreement in the school about the witnesses who testift" ibent the 
testimony of the original witnesses. The reason for the disagriemeBt is 
whether transmission of testimony requires the same number of witnesse.<> as 
prescribed for the original testimony, where their number cannot be reduwdj 
or two witnesses are sufiicieiit, as is the case in other matters beside qadhf. 

The discussion of hadd pertains to its category, limitations and discharge. 
They agreed that eighty stripes are awarded to the accuser, who is a free; man, 
because of the words of the Exalted, "eighty stripes". They disagreed about 
the fiadd of the slave who accuses a free man. The majority of the judsts ©f 
the regions said that his Md is half that of the free man, which is forty -stripes 
and this has been related from the four Galiphs and from: ttm ^Abbas. A group 
of juiists said that his b^dd is the same as that of the free mm, which is the 
opinion of Ibn Mas'ttd, from among the Companions, of <Umar ibn 'Abd al- 
'Azlz and of a group of jurists of the regions — Abo Thawr, al-Awzj'r and 
DawOd and his disciples from among the ?5hirites. 

The reliance of the majority, for purposes of qadhf, is upon the analogy of 
his dadd in the case of zina. The Ahl al-Zahir held on to the general meaning 

it was as if the slave deserves it more. 

They agreed about its Bmitttions that if the accuser accuses the same person 
a number of times he is to b<s subjected to I/add only once if he has not been 
subjected to hadd before, but if he makes an accusation and is subjected to 
hadd for it and makes the accusation again he will be subjected to it a second 
time. They disagreed when he accuses a group of persons. One group of jurists 
said that he is liable to a single l}add, whether he made a single collective 
accusation or made several separate accusations. This was the opinion of 
Malik, Aba fiantfa, al-Thawri, Ahmad and a group of jurists. Another group 

was the opinion of al-ShSfi'l, al-Layth and"!! group. -Il-Hasan ibn Hajy went 

door is a fornicator", he is to be awarded (eighty) stripes as ^add (separately) 
for each person who enters the door. A third group said that if he addresses 
them collectively saying, "O, fornicators", he is to be awarded a single ^add, 
but if he addresses each one of Ihcm individually, calling them fornicators, he 
is to be awarded punishment for each individual. 
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than a single hadd is the tradition of Anas and others, "that Hilal ita Umayya 
accused his wife of having intercourse with Shurayk ibn Sam^la^ This was 
reported to the Prophet (God*s peace and blessings be upon him) who 
instituted iPan proceedings among them, but did not award him kadd because 

among the jurists in. the case of a husband who accuses his wife of having 
intercourse witk anidher JUan. The argument of those who hold that he is 
liable separately fm each individual is that it is a category of the rights of 
individuals, thus, if some of them forgive him while others do not, the liadd 

argued that it is obligatory that ftadd should increase in proportion to the 
number of accusations, as a number of accusations made separately against a 
number of persons would lead to hadd being awarded the same number of 

They diflTcred about the discharge of Kability, as to when the accused person 
forgives him. Aba HaMfe, al-Thawri and al-Awza' said that forgiveness is not 
valid, that is, the ^udd is not to he waived. Al-Shafi% said that forgiveness is 
effective and fiadd is waived, irrespective of the matter having been reported 
to the imjJm. One group said that if the complaint is filed with the imam 
forgiveness is not permitted, but it is if the matter has not been reported to 

ShafiVs and said another time, which is his well-known opinion, that it is 
permitted if information has not reached the imam and it is not if it has, unless 



of Allah or the rights of individuals, or both. Those who said that it relates to 
the right of Allah did not permit forgiveness, as in the case of zim. Those 
who held thai it pertains to the right of individuals permitted forgiveness. 
Those who said that it affects both rights, but the right of the imdrn becomes 
predominant when information reaches him, made a distinction on the basis 
of information received and not received, which in itself is based on analogy 
from the established tradition laid down in the case of theft isariqa). The 
reliance of those who said that it relates to the right of the individuals, which 

the accusation «Iw would be waived from accuser. 

There is no dispute that the person who undertakes the application of iadd 
is the imam who does this in the case of false accusation of unlawful 
intercourse. They agreed that along with liability for the testimony of the 
accuser is no longer acceptable, as long as he does not repent. They disagreed 
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admissible, which is also al-Shaft¥s o 



the exceptinn {KlitknS^) (proviso) in rht; verse extends backwards to the entire 

preceding sentwice or to the immediately preceding category. This refers to 
the words of the Exalted, "[A]nd never (afterward) accept their testimony— 
They indeed are the eviIdoers~[a]ave those who afterward repent and make 

immediately preceding category said that repentance merely does away with 

Those who held that the exception mcludes both categories collectively said 
that repemance does away with the imputation and the rejection of testimony. 
T^e removal of the imputation of "evildoers" along with the rejection of 
testimony is (an opinion) incompatible with the shar^a, that is it is inconsistent 
with the principles, as the removal of the imputation of "evildoers" makes 
testimony admissible. They agreed that repentance does not discharge the- 

it is proved by the l^tiinony of two; 

is proved with one witness and an oath, by the testimony of women and 
whether proof through an oath has a binding effect: fake 
the oath, is he to be awarded hadd because of his refu?; oath 
of the complainant? 

These are the principles of this topic upon which the various individual 
cases arc tamfflaTUfited. 

The <^4i (Ibn Rushd) said: Jf Allah were to giant mc a long life, 1 will 
compHc 3 book about die cases in the school of Malik iki Anas, msapa% 
them in an cruized manner, as that is the K?hool jfeilow^d in thk ■pemmvAi^ 
the peninsula of Anddus, so that the reader may att^ the status of a mii^mkui 
within Malik's school The enumeration of all the narrations, I think, is a task 
in Tsfhich life ternunates befca-e it (the tasl4 ean eome, to m end. 



56.7:1 Chapter on Khamr (The Drinking of Wine) 

praof of the offence. They agreed that the cause is the drinking of khamr^ 

khsmr^ with respect to prohibition and the liability for ^44^ upon those who 
consnme thran in large or small npiantities, irrespective of intoxication. The 
jurists of Iraq said that In case of these (other intBxicants)^ only the aa of 
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m IS prohibited am 
of both 'groups in 

less followed by re| 



Bxicated, but in the c 



Those who upheld the prohibition 01 even small quantities of intoxicating 
beverages, differed about the consequential }iadd^ though most of them 
maintain that it becomes obligatory. They differed, however, about the 
magnitude of obhgatory hadd. The majority said that the hadd in this case is 
eighty stripes, while al-ShJfi<I, Abo Thawr and Dawud said that the iadi in 
this case is forty stripes; and this is the hadd for the ^smwmt' They diilsred 
about the hadd of the slave, with the majority saying thit it is half of the Itadd 
of the free man. The ^ahirites said that the hadd of the free man and the slave 

stripes and for those who upheld eighty it is forty. 

The rehance of the majority is upon the consultation of ^Umar with the 
Companions, when the drinking of khamr became excessive in his times and 
the observation of 'All that the hadd should be fixed at eighty on the analogy 
flf the f^add of ^dl^^ It is reported about him {0od be pleased with him) that 
he said, "When he drinks he is intoxicated, when he is intoxicated he raves 
and when he raves he makes false accusations'*. The reliance tif the other 
gi*oup is on the argument that the Prophet did not fix a hadd for this and he 

that Abti Bakr (God be pleased with him) consuhed the Companions of the 
Prophet (God's peace and blessings be upon him) as to what were the 
maximum number of strokes awarded by the Prophet and they fixed it at forty. 
It is related from AbQ Sa'ld al-Khudrl "that the Messenger of Allah awarded 
forty strokes with two (pair) of shoes", thus, 'Umar substituted a stripe for 

Abu Sa%d al-Khudn "that the Messenger of Allah awarded forty". As this is 
a more authentic narration from the Prophet (God's peace and blessings be 
upon him) and a similar more reliable report from 'AlT is also available, al- 
Shafi'l maintained it at forty, 

Tb^ agrees! the person 'who applies this hadd is the imam as is the case in 
all th» other imiui. TTey disagreed about the masters applying the hadd to 
their slaves. Malik said that the master applies, to his slave, the hadd of 
unlawful mtercoarse and of false accusation of intercourse, if the witnesses 
render testimony before him, but he does not apply it on the basis of his own 
knowledge and no. one ejfcept the iwaEor is to undertake the amputation' of the 
hand for theft. Thb was also the opinion of al-Layth. Abo ibntfa said that 



no one but the imam is to apply the iudud to slaves. Al-Sha5% said that the 
master applies all the Imdud to his slates, which was also the ojanion ef 
Ahmad,, Jsbaq and Aba Thawr. 

Malil's relianee is Upon the weJl-tnown ttaiition "that the MessengH of 
Allih (God's peace and blessings be upon him) was asked about the slaw^ 

her the stripes'". The Prophet (God's peace atid blessings be upon him) also 
commanded, "Should the slave-girl of any of you commit zm3, give her the- 

the Prophet (God's peace and blessings be upon him) in another tradition that 
he said, "Apply the ^udu4 to those whom your right hands possess". In 

and none had opposed them; among them are Ibn 'Umar, Ibn Mas'fld and 
Anas. The reliance of Abn Wanifa is on the consensus stating the principle 
that the application of the itudud is the right of the sulian. It is related from 
ai-Hasan, 'Umar ibn 'Ahd al-*AzlE and others that they'Sild, "JumA (Priday 

56.7.1.1. Section: Proof 

About the manner of proof of this (mdd, the jurists agreed that it is established 
through confession or the testimony of two ^adl witnesses. They disagreed over 
its proof through smell. Milik, his disciples and the majority of the jurists of 
HijSz said that hadd becomes obligatory on the basis of smell if two W/ 
witnesses render testimony to the effect before the judge. He was opposed in 
this by al-ShJfi'T, Abn Hanifa, the majority of the jurists of Iraq, a group of 
jiuists from Hijaz and the majority of the jurists of Basrah, who said that the 
offence is not proved for purposes of hadd through smell. Those who 
permitted testimony about smell did so because of its similarity to testimony 
about voices and features. The reliance of those who did not permit proof by 
smell is on the existence of similarity in smells and that the ^d is waived 
beiause of doubt. 



S6.8. THE BOOK OF SARIQA (THEFT) 

The discussion in this book relates to the hadd for theft {sariqa), the conditions 
of the stolen property, because of which tiadd becomes obligatory, the 
attributes of the thief (idnV), who is liable to ftadd^ the punishment and the 
procedures through which this offence is proved. 

Theft is the taking of the property of another by way of stealth, when the 
thief lias rot been entrusted with it. We have said this as they (the jurists) 
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agieed that there is no habihty for amputation of the hand in breach of trust 
or in embezzlement, except for (the opinion of) lyyis ibn Mu'swiya, who 
imposed the penalty of amputation on the person guilty of kUka. And, a group 
of iurists subjected to amputation any person who borrowed jewellery or goods 
and then denied taking them, because of the renowned tradition about the 
Makhzumiyya woman "who used to borrow jewellery and the Messenger of 
Allah ordered that her hand be amputated on the basis of her denial". This 
was also the opinion of Ahmad and Isbaq and is based on the tradition of 
'A'ishah, who said, "A MakhzOmiyya woman used to borrow goods and then 
denied taking them. The Prophet (God's peace and blessings be upon him) 
ordered the amputation of her hand. Her family came to Usama and talked to 
him about it. UsSma brought the matter up with the Prophet (God's peace 
and blessings be upon him), who said, 'O Usama, I do not expect you to inter- 
fere in the huiud of Alllh'. The Prophet then began addressing the people, 
saying, 'Those before you were destroyed (for the reason) that if one of their 
ehte committed theft they let him go, but when a person of low status stole 
something they cut off his hand. By Him, in Whose hands is my soul, had it 
been Fatima, the daughter of Muhammad, I would surely have cut her hand'". 

The majority rejected this tradition as it is opposed to the principles, in so 
far as the thing borrowed is a trust and is not taken without peroussion^ 
beyond the fact that it k not taken from a place gf safe custody. They said 
that in the tradition there are some omissions, for it ^ys that she stole aitd 
then states the denial of borrowed property. This is evident from the words 
of the Prophet, "Those before you were destroyed (for the reason) that if one 
of their ehte committed theft they let him go". They maintained that this 
tradition is related by al-Layth ibn Sa'd from al-Zuhn, wilh its cliain, in which 

theft. They also agreed that there is no amputation, for the usurper or the 
quarrelsome dominating person, unless he is a highway robber bearing arms 
against the Muslims and threatening the highways, for his ^afew is then the 
same as that of the brigand (muharib), as will be coming up in the discussion 
of the l>ndd of the muHanb. 

In the case of the thief for whom the IfoM of fariqa becomes obligatory, 
they agreed that one of the conditions is that the thief should have legal 
capacity (be a mukallaj)^ whether free man or a slave, male or female, Muslim 
or dhimmT, except the dispute that is related since the earlier period about the 

related from Ibn 'Abbas, 'Uihmsn, Marwm and ^Umar ibn '.^bd al-'AzIz; it 
was not disputed in the following period. Those who held thai consensus can 
occur in the later period after the existence of disagreement, considered the 



those, vsh.0 did not rafe: fop the amputatitm of the Ilan^l of the runa'ffay slave, 
is not suppoKed by any M-|Bnieiit ok* pt tfie raatogy that waiving of half the 
penalty from him causes the entire penaltj to be waived, that is, in the case 
of those penalties that are halved for the slaves, which is a weak argument. 

The conditions for stolen property are disputed. The best-known condition 
among these is the stipulation of the niiitb {the minimum scale). The majority 
are inclined to stipulate it, except what is related from al-Hasan al-BasrI, who 
said that amputation is invoked for small as well as larger amounts due to the 
general implication of the words of the Exalted, "As to the thief, both male 

exemplary punishment from Allah. Allsh is Mighty, Wise".^^' Perhaps he also 
argued on the basis of the tradition^ of AbQ Hurayra, recorded by al-Bukhari 
and Muslim, related from the Prophet that he said, "The curse of Allah is on 
the thief, he steals a shield (could be an egg) and his hand is cut, he steals a 
rope and his hand is cut". This was also the opinion of the Kharijites and a 
group of the MutakalUmun. 

Those who upheld the imposition of the nisab for invoking the Uability for 
amputation and these are the majority, diiTered extensively over its amount, 
though the best-known opinions among them are based upon estabhshed 
evidence and these are two. First, the opinion of the jurists of Hijaz, Milik, 
al-Shifl'l and others. Second, the opinion of the jurists of Iraq. 

The jurists of HijSz invoked amputation for (property worth) three silver 
dirham or onc^fourth tjf a ^Id tlxnUr^ They disagreed about the Gurrency with 
which stolen property Is .to be evaluated. Malik, in his well-known opinion, 
said that such wlustion is to be nndo-takea by means of iMtms and not with 
one-fourth of a gold dTnSr. This is in case the value of three dirham becomes 
different from one-quarter of a gold dmttr^ as, for example, when a quarter of 
a gold dmsrs drops to two and one-half (/iVAams. Al-Shafi<I said that the basis 

according to him; thus, amputation is not invoked for three dirhams, unless 
they are equivalent to one-fourth dlnUr. Both dTnars and dirkams are considered 
as independent bases by Malik. Some jurists of Baghdad have related from him 
that for purposes of goods he takes into account the previUent ctirrency of the- 
concerned land; if the prevalent currency is the dithan, valuation is in dirham, 
but if the prevalent currency is the dtnar^ valuation is by means of one-fourth 
of a dinir. I believe that thete are also those within the school who fix the value; 
of a quarter dmsrhy means t)f three dirhtans. Abo Thawr, al-AMa'l »nd DJwttd 
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had the same opinion, for purposes of valuation, as that of al-Shafi'-T, while 
Atunad adopted Malik's well-known opinion, that is, valuation with dirhams. 
According to the jurists of Iraq the value of the nisab, because of which 

obligatory in an amount less than this. One group and among them are Ibn 
Abl Layla and Ibn Shubrama said that the hand is not, to be amputated for 
less than five dirhams, while it is also said four dirhams. 'Uthman al-Battr was 

The reliance of the jurists of Hljaz is on what has been related by Malik 
from Nafi< from Ibn 'Umar "that the Prophet (God's peace and blessings be 
upon him) ordered amputation for the theft of a shield (mijmn) valued at three 
dsrim^'" and on the tradition of ^A^isha, related as tmm^hy Malik an4 by 
al-Bukhari and Muslim with chains reaching up to the Prophet (God's peace 
and blessings be upon him), that he said, "The hand is amputated for a 
quarter of a dmr or more". The reliance of the jurists of Iraq is on the 
tradition of Ibn 'Umar mentioned above, but they said that the value of the 
shield was ten dirhams, a fact reported in some versions of the tradition. In 
addition, a number of Companions, hke Ibn 'Abbas and others, those who 
were of the view that the hand was cut because of a shield, went against Ibn 
^Umar regarding the value of the shield. Muhammad ibn Ishaq has related 
fenjl.AHab 9>a MOsa from 'Ata' from Ibn 'Abbas, who said that the price of 
a shield, in the days of the Prophet (God's peace and blessings be upon him), 
was ten dirhams. They said that when a disagreement exists about the price of 
the shield, it is necessary that the hand should not be amputated except in 
cases of certainty. This opinion that they expressed would be the best, but for 
the tradition of '■A'isha, which was relied upon by al-Shafi'i in this issue filing 
the basis as one-quarter of a dinSr. 

The tradition of Ibn 'Umar found support with Malik from the tradition of 

of a citron valued at three dirhams. Al-Shafi'l explains away the tradition of 
'Uthman on the basis that the exchange value in those days was twelve dirhams 
(to the gold dritar). Amputation because of three dirhams seeks to preserve 
smaller amounts of weahh, while amputation for ten dirhams passes over and 
overlooks trivial amoutits attaching importance to the integrity of the limb. A 
reconciliation between the tradttion rf Ibn tJmar, that of 'A%&a ad the act 
of 'Uthmln is possible through al-ShiB%'5 opinion and is not jossible through 
the opinions of others. If reconciliation is better than preference, then al- 
Shafft's opinion is the best. 

This is one of the conditions, stipulated for amputation. Within ft they 
disagreed about the well-known ease, which relates xo. that t>f a group of 
thieves and the amount giving rise to amputation, that is, the nilli without 



THE DISTINGUISHED JURIST'S PRIMER 



the share of each amounting to a nifUb—this would happen when they bring 
out together from the place of safe custody an amount equal to the nisab at 
the same time. For example, when they carried out together an amount or a 

Abu flanlfa said that they are not liable for amputation, unless each one of 

for all were of the view that the penalty is related to the amount of stolen 
property, that is, the amount of stolen property givmg rise to the liability for 
amputation because of preservation of property. Those who were of the view 
that amputation relates t© this amount, no less, for the protecticm of the h^nd, 
said that a numte of hands caoiwK be aapuiated for m aaiooat thai the law 
hss determined- as the basis of liability for cntting one hand. 

They disagreed about the time of valuation of the stolen property. Malik 
said that this is the day of theft, while Aba yanTfa said that it is the day 

The second condition for the obligation of this kadd is the place of safe 
custody (hirz). All the jurists, whose opinions arc widely respected and their 
disciples are agreed upon the stipulation of htrz for the obligation of 
amputation, though they did differ about what constitutes 4irz and what does 

place or a condition in which wealth is preserved in a manner that its taldng 
is made difficult, Uke a covering, or a fence, or what is similan The act 
committed by the thief is described as taking of property from the liirz, as we 
shall be discussing. 

Those who upheld its stipulation include Malik, Abu Hanlfa, al-Shafi%, al- 
Thawri and their disciples. The Zahirites said that amputation is invoked for 
the person who steals the msa* even if this is not from the fiiVz. The legal 
basis for the majority is the tradition of <Amr ibn Shu'ayb from his father from 
his grandfather from the Prophet (God's peace and blessings be upon him) 

that in rope nets, but when gathered at the threshing floor or the. place for 
drying, amputation will be applied for what reaches the price of a shield" and 
also the muaal tradition of Mjlik from 'Abd Allsh ibn 'Abd al-RahmJn ibn 
Mil Husayn a^MakkT conveying the iKime meaning as the tra<litlon of ^Arar 
ibn Shu'ayb. The rtliince of the ?Ihiriteb is on the general meaning of the 
words of the EMlted, "4s to the thief, both male and female, art off their 
hands".^^ They maintained that it is necessary to interpret the verse for its 
gcireral meaning unless restricted by an establislied sumd and the established 
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be applied. They rejected the tradition of ^Atnr ibn ShAyb on the grounds 
of the dispute over the soundness of his traditions. Abo 'Umar ibn 'Abd al- 
Barr said that the traditions of 'Amr ibn Shu^fe mtjst be acted npon when 

Those who deemed Im. an obligatory stipuktion agi«ed apon certain- tWsgs 
and disa^eed about others, like the door of a room and the. oivering of a place 
of safe custody and their disagreement about utensils, or their agreement about 
not applying amputation te one stealing ftom a room not jointly owned for 
residence, unless he moves it out of the room, or their disagreement about a 
room with shared residence. Malik and most of those who stipulated iirz, said 
that the thief s hand is cut if he moves the property out of the room, while 
Aba Yusuf and Muhammad said that amputation is not applied unless he 
moves It out of the house. They also disagreed about the grave, whether it is 
a him, so that amputation may be applied to the nabhush (shroud-snatcher). 
MJhi, al-Shafi'i, Ahmad and a group of jurists said that it constitutes a hirz 

ibn 'Abd al-<AzTz. Abu Haiflfa said that there is no amputation for him. The 
same was upheld by Sufyan al-Thawrr and is related from Zayd ibn Thabit. 

Hirz generally, according to Malik, is each place where the stolen property 
in question could customarily be placed for safe custody. Thus, the place 

Anythir.if used, bv one sleeping, as a pillow is a *.>z, on the basis of vlhat is 
.ion of Safwan ibn Umayya, which cly. 

who pilfers jewellery worn by a minor, unless there is someone who is guarding 
him. There is no amputation for one who steals from the Ka'ba, according to 
Malik; similarly, b -the case of ntostji^. It is said in the Malik^s schocd, 
however, that If Hue tMef steals ftom the«e places during the night, his hand 

Those who upheld the stipulation of Ifirz agreed that any person who can 
be designated as one removing something from a /iirz, irrespective of his 
having entered'it, becomes liable for amputation. There is disagreement when 
such designation vacillates, like the disagreement within the school in the case 
of two thieves, one inside a room and the other outside it, with the one inside 
moving the property close to a hole in the wall and the other taking it. It is 
said that the person outside the room, who takes the property, is liable for 
amputation, while it is said that there is no f^add for either. It is also 



maintained that Jai/i is applied to the person who moves the property dose 
to the hole. The disagreement in all this refers to the application of ijie 
dsgignatioii of » certain pstson-as file remosiet <«ia» #a;. 

This, then, is the discussion of Jira and its stiputeloji fi» the liabiTity of 
amputation. The person who throws property out of th» #3!, tjMnf it later, 
is subjected to amputation. Malik reserved liis view afeouE the; person whrO is 

take it; Ibn al-Qasim said his hand is to^bc cut. 

56.8 1. Chapter!: The Categories of Stolen Property 

amputation), saying that it is each thing (legally) owned, lacking speech (not 

permitted. Amputation becomes obligatory for the theft of such a thing, except 
for fresh (moist) eataMes and things that are essentially mM/i (free; ta 
nuUius) — about which they differed- The aaaiority itiaintamed that amputation 
is invoked for the theft of each thing of vajue Aat can be sold and for which 

(the theft of) food, nor for things that are essentially mubuh like game, firewood 

the condition of nisab. The reliance of Abn yanlfa for the prevention of 
amputation in the case of fresh (moist) food is on the words of the Prophet 
{God's peace and blessings be upon him), "There is no amputation for (theft 
at) food or of kiikar (edible t*ef on top of the patai ttee)". This tradition 
was related without quahfications or additions. He also relied on the argument 
that there exists for the Uiicf a' doubt of ownership in things tnubah- They 

genus, quantu o& taken up m what follows. 

They disagreed within this topic aixjut categories of stolen property like the 
MfM/ (whether stealing them leads to amputation), Malik and al-Shali'i said 
that the thief s hand is cut off, while Abn Hanlfa said it is not; perhaps, this 
is based on Aba I^amfa's view that its sale is not permitted, or that each 
person has a right in it in so far as it is not property. They also disagreed within 
this topic about the person who abducts a minor non-Arab slave, who cannot 
talk or comprehend speech. The majority said that his hand is to be cut. When 
the abducted non-Arab slave was old enough to understand, Malik said that 
the abductor's hand is to be cut, while .AbiS yanlfa said it is not. They 
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his abductor's, hmd is to be cut off, but not so according to Aba J^tanlfs, whidi 
is also the opiMon »f fet aWHljishan ftow among tlte dfeiSpIes of Malfli. 

They agreed, as wc have said, that a substantial doubt with respect to 
ownership has the effect of waiving this hadd\ however, they disagreed about 
what constitutes doubt sufficient to waive this badd. Among the cases is- that 
of the slave pilfering his master's property. The majority of the jurists 
maintain that his hand is not to be cut off, but Abo Thawr said that it is to 
be cut and he did not stipulate any conditions for it. The Jahirites said that 
it is to be cut, unless the master had entrusted the property to him. Mslik 
stipulated for the servant, in whose case the hadd is tp be waived, that he 
should be performing services directly for his master petsoially. AI-ShSfi% 
stipulated this condition in one opinion, but on another occasioll he did not. 
'Umar, may Allih be pleased with him, and Ibn IVIas'od upheld waiver of 
punishment in this case and none of the Companions opposed them. 

they reside in separate rooms where their property is stored, then amputation 
is obligatory for one who stole from the other spouse. Al-Sha6'l said that 
caution requires relief from amputation due to the doubt that their property 

that of MaHk is related from him, 'which was adopted by al-Muzanl. Among 
the issues is also that of close relatives. Malili's view in this is that only the 
father's hand is not to be cut for what he stole from his son, due to the words 
of the Prophet (God's peace and blessings be upon him), "You and your 
wealth belong to your fether", but aU other relatives are liable to amputation. 
Al-Shalift said that all ascBtidapts and descendants — that is, fathers, 
grandfirthers, mns, son's sons— are ejtempt form the liabihty of amputation. 
Abn HanTfa saSd tft« all Woifd celatiBils witlftl the prohibited categories arc 
exempt from lability^ Aba Thawr held that each person is liable to amputation 
except those exempted through cotisensos- One of the issues is about- the 
person who steals from the comrnon booty ©r from the ia^ ahi0l Malik said 
his hand is to be cut, but 'Abd al-Malik, one of his disdples, said that it is 

This ends the discussion of the things (stolen, al-masmg) that give rise Co 
liability in tJiis offence. 



-S5.8 2. Chapter 2: Consequential Liability 

When the offence is committed in accordance with ihc description we have 
given, that is, about the attributes of the thief, of the stolen property and of 
the act of theft, then, the 'jurists ap-ee that the coBseiitiential liability for the 
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liability is not for amputation, the obligation is to compensate (the loss caused). 
The)- (iisagrccd whether compensation could be combined with amputation. 
One group said that the thief is liable for compensation as well as amputation, 
which is the opinion of al-Shafi't, Aljmad, al-Layth, AbQ Thawr and a group 
of jurists. Another group said that he is not to compensate if the owner cannot 
find his property among the (recovered) goods. Among those who upheld this 
opinion are AbQ yantfa, al-Thawn, Ibn abl LaylJ and a group of jurists. Malik 
and his disciples made a distinction and said that if the thief is in financial 
case he is to pay the value of the stolen property, but if he is in financial straits 
he is not to pay the price even when his situation improves. Malik stipulated 

what is related from him by Ibn al-Qjsim. 

The reliance of those who combined the two penalties is that there exist two 
kinds of lights in the offence of theft, the right of Allah and the right of men, 
with each right requiring its own liability- Further, if tliey (the contenders) 
agreed upon the recovery of the property when it is found in the possession 
rf the thief, then it follows that (in case of its loss) it should becoutti » 
financial liability due from him on the analogy of all other financial obligations^ 
The reliance of the KQfts is upon the tradition of 'Abd al-Rahman ibn ^A»f 
that the Messenger of AlUh said, "The thief is not liable for compensation 
once the ^add has been applied to him". This tradition is weak according to 

some narrated it with a complete chain and it is recorded by al-Nasa^. The 
Kflfts say that the operation of two claims through one right is against the 
principles and tltey add that amputation is a substit^ite for compensation. U is 
for this reason that they maintain that if the thief steals property and is 
awarded ka^ for it, he is not to be awarded ^dii again if fae steals the same 
property a second time. The distinction drawn by Malik is based on wtr^j^B, 
as a breach from analogy. 

The study of amputation relates to the object of amputation and to the case 

right hand, to be severed from the wrist, by agreement of the jurists. This is 
upheld by the majority. One group said that only the fingers are to be severed. 
If a thief, whose right hand has already been amputated for a previous theft, 

left foot is to be severed after the right hand. Some of the Zahirites and also 
some of the Tlbhn, said that the left hand is to be amputated after the right 
hand and nothing more is to be amputated after this. 

Malik, al-Shifi'r and Abo Hanlfa, after their agreement about amputation of 
the left ftKJt follosving the right hand, disagrees about the suspension of 
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sentence if he steals a third time. Sufyin and Abo Hanlfa said that amputation 

propsrty. Malik and al-Shafi«I said that if he steals a third tkne, his left hand 
is to be severed followed by his right foot for the fourth theft. Both opinions 
are related from <Umar and Aba Bakr, that is, the opinions of Malik and AbQ 
Hanifa. 

The reliance of those who do not uphold multiple amputations, except for 

female, cut off their hands",™ the feet being mentioned in the case of 
brigands only. The reliance of those who uphold the cutting of the foot after 
the hand is upon tlie report "that the Prophet (God's peace and blessings be 
upon him) was brought a slave who had committed theft and he ordered the 

amputation of his left foot. 'When brought the third time, he ordered 
amputation of the left hand and the fourth time the (remaining) foot was 
amputated". This is related in the tradition of Jabir ibn 'Abd Allah, which 
states that "he was brought a fifth time and was ordered by the Prophet to be 
executed". This tradition, however, is of the category of mmkar (rcjectedj 
according to the traditionists and is opposed by the words of the Prophet^ 
'*These are abomitiations for which penalties are prescribed", but he did net 

Ifae Prophet (God's peace and blessings be upon him) ordered amputation of 
the foot after the hand". According to iVIalik, thi thief is Subjected to 

When the object of aniputation is missing, due to a reason Other than 
amputation for theft, for example, the hand is {mralysed, the view of the school 

It is said that it is severed from the joint connecting the f«ot with the leg; it 
is also said that the ankles are to be included in amputation^ while it is said 

They agreed that it is the right of the owner of stolen property to forgive 
the thief as long as the matter has not been brought to the notice of the imam, 
because of what has been related from i^Amr ibn Shu'ayb from his father from 
his grandfather that the Messenger of Allah (God's peace and blessinp be 
upon him) said, "Pardon the ^itdvd among yourselves, for when a l^add is 
reported to mc it becomes obligatory" and his words, "Even if it was F^tima, 



the daughter of Muhammad, I would have appHed the hadi to her" and also 
because of what he said to Safwan, "Would that this had taken place before 

of the property had gifted it to him or did so after the complaint and before 
amputation. Malik and al-,Sh3fi<i said that he is hable for hmU, as the matter 
has been reporEed' to the itnBa. Afca l^i^tA aad a group of iurists said that 
there is no iadd for him. The reliance of As majority is upon the tradition of 
MaHfc ftom Ita SiihSb frrtn ^fuSn ibn 'AW Allah ibn ^afwan ibn Umayya 
that if wa» said to him, "Ota who hai not migrwed is at a loss. Safwan ibn 
UtMyjn, thai, oavelled to Madina and slejf ia » mosque. He had a doak, 
»?hicft he placed tBider im had, A tjiitf came ami stale this doak, but 9«fwan 
caught him and brought him up to tSe Messenger of A110J (God's peace and 
blessings be uptin him). The Messenger of Altti ordered the amputation of 
his hand, upon which §aftvan said» T did not intend this, 0 Messenger of 
Albh and it is donated to him as charity'. The Messenger of Allah said, 
•Would that this had been before you brought him to me'". 



56.8.3. Chapter.?: The Proof of Theft 

They agreed that theft is proved through two ^adl witnesses and that it is also 
proved through a confession by a free man. They disagreed about the 

agaiost himself renders hadd obligatory, but does not make him liable for 
"COH^iensation. Zufar said that the confession of a slave against himself is not 
valid for matters leading to his execution or amputation of his hand, because 
of his being the property of his master. This was the opinion of Shurayh, al- 
Shafi'i, Q_atada and a group of jurists, when the slave retracts his confession 

Mjlik. This is what the jurists of Baghdad have related from the school, but 
the later jurists go into details that arc not useful for the present purpose, hut 
are suitable for the (detailed discussion of) cases within the school. 



56.9. THE BOOK OF HIRABA (BRIGANDAGE) 



those who make war upon Allah and His Messenger and' strive after corruption 

'and feet on alternate sides cut off, or will be expelled from the land"."* This 
is so, as the maiority maintain that this verse was revealed in the case of 
brigands. Some said ijot it was revealed in the case of pasons who became 
apofstates in tiie |jcriod of the Frdpfaet (Ooii*s pe^ ahd blessings be upon 
him) and drove the camels amy.^^' The Messenger of Allah (God's peace and 

(from aUernate sides) and their eyes were gouged. The correct view is that it 
relates to the mul/anbttn (brigands), due to the words of the Exalted, "Save 

MercifiU", as^e inability to overpower is not stipulated for the repentance of 
the non-believers, which confirms that it pertains to the brigands. 



56.9.1. Chapter 1: ITic Discussion of //iVate 

They agreed that liirliha is a show of armed force and the obstruction of the 
highways outside the city. They disagreed about the brigands inside the city. 
Milik said that they are the same inside or outside the city. Al-Shafi'i 

of shawka, according to him, is the strength to overpower, because of which 
he stipulated remoteness from settlements, as overpowering is usually from 
outside the setttoents. likewise, al-Safi^ jmiatained that if (ite political) 
authority weakens -and domti^stioa by anether is found isi the iaty, it ainounts 
to muhamha. In cases other than this, according to him, it atMftmJs to 
misappropriation. Abu Hanlfe said that muharaba does not take place within a 



S6.9.2. Chapter 2: The Discus.sion of the Mu^arii 

A mulfirii is each person whose life is protected before the comjuission of 

htrdba, that is, a Muslim and a dhimmt 




56.9.3. Chapter 3: The Consequential Liability of the .WmAjW^ 

They agreed that he is liable for the right of Allah and the right of human 
beings. The right of Allah, they agreed, requires execution, crucifixion, the 
cutting off of hands and feet from alternate sides and exile as has been 
ordained by Allah. They disagreed about these punishments whether there is 
a choice between them or rhey are to be apphed through a gradation 
corresponding to the gravity of ihc ofTenec by the mukSrtb. Malik said that if 
he commits murder, he must be put to death and the imsm laa no option 
between amputation and exile, but there is an option between his execution 
and crucifixion. If be has misappropriated property, but has not murdered, 
there is no discretion about his exile; however, there is discretion regarding 
execution, crucifixion and amputation from alternate sides. When he obstructs 
the highways only, the imam has the choice between his execution, crucifixion, 
amputation and exile. The meaning of discretion, according to him, is that the 
matter 4epends upon the ijfihad of the JW4ffi. Thus, if the tnu^mit is one of 
those who have a doctrine and organization, ijtih^ would require his execution 
or crucifixion, as amputation would not do away with his menace. In case he 
does not have a doctrine, but is strong and powerful, his limbs are to he 
amputated from alternate sides. If none of these two traits is found in him, 

Al-Shafi^I, Abo flanlfa and a ^oup of jurists maintained that these penalties 
are dependent upon the offences, which lead to the punishment as determined 
by the sha/, thus, none of the brigands is to be executed unless he has slain 
someone, none is to be subjected, to amputation. unless he has misappropriated 
pt0gesty and only those are to be exiled ■who have neitlier killed nor 
misappropriated propaty. A group of jurists said that, on the other hand, the 
m&m has al^ttte discr^on iJl thesr affair, irrespective of their havir^ killed 
or misappropriated property. 

Hre tt^m Sar the disa^eement is whether the word (aw) indicate 
discretion or the details of gradation in propcjiiion to ihe gravity of the offence. 
Malik int«Tn'eted it to mean detailed p-adaiion for scsne offenders and 
discretion in the case of others. They disagreed about the meaning of the 




fied 



is the opinion of Ibn al-Q3sim and Ibn al-Majishun. Those who said^that he 
is to exe^ited first, and then cruajRoi, mamt^ th^ funer d prayers be said for 
him before crucifixion. Some of those who said that he is to be executed upon 
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the prop, maintained that funeral prayers are not to be said for him as a sign 
of his rejection, but it is said that they should assemble behind the prop and 
pray. Sahnan maintained that if he is executed upon the prop, he is to be taken 
down and then prayers are to be said. Is he to be returned to the wooden prop? 
There are two opinions about this. Abo I4anTfa and his disciples maintained 
that he is not to be left on the prop for more than three days. 

The words of the Exalted, "[0]r have their hands and feet on alternate sides 
cut off', imply that his right hand and left foot should be cut off, but if he 
repeats the offence, his left hand and right foot are to be cut off. They 
disagreed when he does not have the right hand, Ibn al-Qjsim said that his 
left hand and right foot are to be cut off, while Ashhab maintained that his 
Irft hatid and left foot ate tq he cut off. 

They also disagreed about the words of the Exalted, "[0]r will be expelled 
from the land". Some said that exile here means imprisonment, while it is said 
that exile means that he be expelled from one area to another and imprisoned 

al-Qasim related from UiWV. The distance between the tivo'' areas, at a 
minimum, should be one in which prayers are to be shortened while travelling. 
Both views are related from MaUk, with Abu HanTfa adopting the first one. 
Ibn al^MajishQrt said that exile is their fleeing from the land of the mam before 
the application of ^add to them. F.xilc after capture, however, is not allowed. 
Al-Shsfi'l said that exile is not the objective, but if they flee we keep pursuing 
them in the land; it is said that it is an intended penalty, therefore, they have 
to be exiled and imprisoned forever. All this is from al-Shafi'l. It is also said 
that the meaning of "expelled from the land", is from the land of Islam to that 
of the land of war (enemy). The meaning that is manifest indicates that 
expulsion is their exile from their own area, because of the words of the 
Exalted, "And if We had decreed for them; Lay down your lives or go forth 
from your dwellings, but few of them would have done it""'— that equate 
execution and exile, which is a well known form of punishment customarily 
awarded like stripes and exeoition. All that has been said about this issue, 
besides this, is not known either through practise m custom. 



.56.'J.4. Chapter 4: Discharging the Obligation through Repentance 

The basis for the question, what are the factors that lead tothe waiving of the 
punishment, is to be found in the words of the Exalted, "Save those who 
repent before you overpower .them".^" They differed about thus on several 
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points. The first is whether tawba (repentance) is acceptable. Second, if it is 
accepted, then, what are the attributes of .the mu^arib frtrni whom it is accepted? 
The jurists have two opinions about this. One opinion, which is better known, 
states that repentance from each offender is acceptable, due to the words of the 
Exalted, "Save those who repent before you overpower them". The second 

They disagreed into three opinions about the description of repentatlee by 
virtue of which the kukm is discharged. First, that tawha takes place in two 

appear before the imam, while the second way is that he cast away his weapons 

opinion is that he rehnquish his activities and come to his place of residence 
and socialize with his neighbours. If he is brought to the intSm before his 
repentance becomes manifest, he will apply the badd to him. This is the 
opinion of Iba al-Majishun* The third opinion maitiiains that xepentanee is 
attamcd through a recourse w the imim. If he relimjuishes his aoivitiia it »ill 
not absolve him ftttm the application of one of tha dBfeent t^tim to htm 
when he is captured before surrendering to the imm. The gist of all this is 
that repentance is attained if he presents himself before the imUm prior to his 
capture; it is said that it is sufficient if only his repentance becomes manifest 
prior to his arrest; and it is said that it is accomplished by both ways together. 

accepted into three opinions also. First, that he must be one who crossed over 
to the enemy. Second, that he must have a following. Third, that (his 

following or having crossed over to the dur al-harb. They disagreed about the 
muhnnh who refuses to surrender and the imUrn offers him asylum on the 

for him as amm may be granted oniy to the Ptilytheists. They disagreed into 
four opinions about the question what is discharged by vntue of the 
repentance. Fit^t, that repentance discharges the ^add of hirafra only, but he 
is liable for all other claims based on the right of Allah' and the rights of 

repentance discharges the hadd of hiraBa as well all rights of Allah, like 
unlawful intercourse, drinking khamr and the liabihty for amputation due to 
theft, but he is to settle the financial claims of the people and those arising 
from murder, unless the heirs of the victini forgive him. Third, that 
repentance removes all claims related to the right of Allsh and they are liable 
for killing and financial dmms to the extent of whatever resources ate foond 
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in their possession, but no delayed liability is imposed on them. The fourth 
opinion is that repentance absolves him from all claims based on the right of 
AJlah or on the rights of human ha»fS pertaining to wealth of iilling, except 
for the property still gssstilg ifl their pi:ffise^€m> 

;(i.9.5. Chapters: The Mode of Proof for this //a Jrf 

How is this tuM pi»f ed? It »s jaoved tooogh confissioo and tesfiii!ony..Mjlii 
ac^j^pts the testiaioiiy of those phmdensd against those who pluftdetetl them. 
Al-Siafi% said that the tes^mony ef the troops is admissible agsunsr them if 
th^ do not piaiip fot fhjaiselves or their icquaintancfis w^th thai was 
nusappropriated. Aco^dinf to Malik, is proved tlivotigh hearsay 

56.9.6. Section on Muharibun miih a Cause based an hterpntttiim 

The antagonist of the muharibun who are pursuing a cause based on 

interpietafion is the imam. If he takes any one of them captive, he is not to 

has the right to execute him if he fears that not doing so would support his 
companions against the Mushms. If, however, he is taken captive after the 

not invite others lo follow his itiiiovaiion. It is said that he is. asked to repait; 
if he does so {he is released) othmvise he is exeeuted, while it is said that he 
is asked to repent and if he reftises he is t© be subjected to correctbn, but is 

Most of the itmoratfsrs are imputed with kufi, implicitly. Malik's opinion 
difler«d about attributSng itffr hy implication of the categorical daims. 
Conse<iuenttal (meaiis) that the iraiovators de not make categorical 
utterances that amount to kufr, but make statements which imply disbdief, 
though they do not believe in such an impStation. The ^aim of what is to be 
done with such people when they are taken captive is that the htM "rf iiVisSa 
is not applied to them if they repent and they ate not liable for the wealth that 
they took, unless it exists in their possession (ill tltc same form), in whieh case 

They degreed whether they are to fee subjected to qk^ for those whom 
they lilted. It is said that thfty «e, which is the opiDioa of 'Ap' and Agbagh. 
IWtttsirrif and IbJi ;ri-I^shttn, aihting from Milik, said ti»at th^ are not, 
which w^ also the opinioti of tile majority, as each person wlio fights for a 
cause based on some sort of mierpretation is not a disbelieYer, the legal basis 
bemg the wars of the companions; similarly, an actual disbeliever, for he is one 
who rejects (a part of the basic creed) without a basis for interpretation. 
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56aO. Chapter on the F/ukm of the Mm tadd 

An apostate, if taken captive before he declares war, is to be executed by 
peace and blessings be upon him), "Slay those who change their dm'\ They 

executed. Abfl yanlfa, said that a w^anatt is not to be executed and compared 
her to an ot^friaJly ffim-believii^ woman. TThe majority relied upon die 
general meaiung implied the tradititni). One group held a deviant opuiion 
saying that she is .to be executed even if she reverts to Islam. 

Asking the apostate to repent was stipulated by Malik as a condition prior 

mulfartb first and then an apostate, he is to be executed because of ^trdba and 
is not required to repent, whether his fiiraha occurs in the Muslim territory 
or later when he crosses over Eo- the dsr ul^^rk, except when he t^icoines a 
Muslim agan. Wheo apostate m^Srih co«vem w Island ^cr he is 

the dar al-^&rb, then, atxMfding to Malik, his situation is like that of any ^arbi 
who converts to Islam, he is not held liable for what he did during his 
apostasy. If his hMa has occurred in the dar al-Isl&m, then his conversion to 
Islam absolves him of the liability to the kukm of hiraba only and his huhn is 
like that of an apostate for the offences committed by him during his apostasy 
in the dar al-Islam prior to conversion to Islam. The disciples of Malik, 

account the time of the hukm, said that his hukm is like that of a Muslim. 

They disagreed within this topic about the kukm of the magician, with 
Malik saying that he is to be executed as a disbeliever, while others said that 
he is not to be executed. The principle is that he is not xa be executed, urdess 
h« becGKnes an apostate. 



LVII 
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The piindpte of this book ate cova-ed in six chapters. First, the identification 
of persons whose judgments are permitted. Second, the identification of 
matters in which ^judgment is valid. Third, identiiiGation of procedures on the 
basis of which fndgment is rendered. Fourth, identification of persons for, or 
against, whom judpneiit is rendered. FifUi, the mode of judgment. Sixth, the 
time of jud|?ment. 



57.1. Chapter 1: On the Identification of Persons whose Judgments 
urcPeriiMMed 

The study in this cliapter relates to those persons whose judgments are 
permitted, and to the qualifications that enhance theh merit. The conditions 
stipulated for permissibihty arc that the person be a free, Muslim, major, male, 
sane, and ^adl. It is said in the school thai Jisq leads to removal, but his 
judgments remain valid. They disagreed about his (the gS^T^'s) being one of 
those qualified for ijtihad. Al-Shafi<I said that it is necessary that he be a 
mujuUd. An identical opinion is related, in the school, by =Abd al-Wahhab, 
AM UanTfa said that the judgment of a layman is vahd. The Qadr (Ibn RuMid) 
-said' tJiat this is also apparent from what my grandfather related, may Allah 
have mercy on him, in the Muqaddimst about the school, for he deemed the 
esastence of the quaUfication of ijtihad as recommended. 

Th<sy differed about the condition of being a male. The majority said that 
it is a Minditioo for the vAditg of the Judgment. Aba yanifa said that it is 

TabatI said that it is permitted to a «roman to be a judge in all things without 
any restrictionSi 'AW al-Wahhsb said, "I do not know of any dispute among 
them about the qualification of fireedom".^ 

Those who denied the right of a woman to be a judge t^mpared it (the 
office of the qa4ti to the office of the head of state, and also compared a woman 



to the slave due the deficiency in her legal capacity. Those who permitted her 
judgment in cases of financial claims, did so comparing it to the permissibility 
of her testimony in such claims. Those who considered her judgment as 
executed in each thing said thai the principle is that any person who is able 
to render judgment among people his decision is valid, except in matters 
restricted by consensus, like the office of head of state. 

There is no dispute about the stipulation of freedom. There is no 
disagreement in Malik's school that heirlng, sight, and speech are stipulated 
for the continuance in office, but arc not conditions for the permissibiUty of 

stipulated as conditions of permissibility in the school — and if a person ladang 
them assumes isffice he is dismissed and ail the [udgments he rendeted are 
abrogated — ^wliilc there ate others that arc conditions for continuing in office, 
hut are not conditions for permissibility— if such a person iffiumes office, he 
is. removed, but the. jtidgtnents he' rendered are executed, unless these were 
unjust. In this category, then, they stipulate these three qualifications. 

One of the conditions, according to Malik, is that the judge should be 
single. Al-Shafi'l permits that there be two judges in a city, but he does not 
permit the stipulation that their judgments be identical. If complete 
independence is stipulated for each judge, it is viewed from two aspects; 
permissibility and prohibition. He (al-Shafi«l) said that if a dispute occurs 
between two litigants in the jurisdicdon in the choice of the, judge^ they draw 

The merits of the jidicial office are many and scholars have mentioned 
these in their books. They disagreed about an illiterate person, however, 
whether he can be a flu/l. Its permissibility is more likely because of the 
Prophet (God's peace and blessings be upon him) being an ummr. One group 
of jurists said that it is not permitted, and from al-Shafi'l both views are 
related, as it is probable that the Prophet's case was specific to him and was 

the head of state rendering judgments; his delegation of authority to the ^a^t 

disagreement about this. 

They disagreed about a person selected by the parties to the dispute, a 
person who has not been appointed to judicial office (an arbitrator). M3lik said 
that this is permitted, while al-Sh3fi^ said, in one of his opinions, that it is 
not permitted. Abo yaatft said that it is permitted if his verdict is in 
conformity witlt the ntlings of the-ci^ judge. 
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57.2. Chapter 2: The Tdentification of Matters in which Judgment is 
Valid 

Kegardiag maters in wiach he rerectera judgment, jurists agreed tteat the 
qa4i adjudicates each right, whether it pertains to the right of Allah or to the 
right of human beings. He is the representative of the head of state for this 
purpose, registering marriages and appointing executors. About the question 
whether he appoints the imams in the Jamt^a (congregational) mosques there is 
dKagreeraent. Does he appoint his successors in case of absence caused by 
illness or a journey? There is disagreement over this too, unless he has been 

offices, but he supervises interdiction of the prodigal, according to those who 
interdict them. 

petitioner, on the strength of the evidence, when the thing (such relief) is not 
permissible in reality. They agreed that the judgment of the kakim based on 
the apparent evidence cannot make lawful a prohibited thing or prohibit 
something that is lawful, this applies particularly to financial matters, because 
of the words of the Prophet (God's peace and blessings be upon him), "I am 
a human being Hke you; when you bring your disputes to me it is possible that 
one of you may present a more persuasive proof than the other and I would 

to a person that actually belongs to his brother, he should not take anything 

conclusion on the basis of the prima facte evidence — which the judge considers 
cmrect but is not in fact so, for the prohibited does not become lawful, nor 
the lawful prohibited, on the basis of the judgment of the judge, without 

property and sex are the same for this purpose, the ruling of the judge does 
not make the lawful among these prohibited or the prohibited lawful. For 
example, if two perjuring witnesses were to testify about strangers, a man and 
a woman, that she is the man's wife, when she is actually not, the majority 
said that she does not become his lawfijl wife, evra if the judgment of the 
jmlge has declared her to be mj. Abu l.lanTfa and the majority of his disciples 
said that she is his lawful wife. 

The reliance of the majority is on the generality of the preceding tradition. 
The impression of the HOTafites is that {ia a similar situation) the iukm of 
Ifan is established by the law, though it is known that one of the parties is 
lying, and t<^sn readts in sep^ation prohibitnag iJie wife for her accusing 
husband, making hw lawful for someone else (who may marry her). If he (the 
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husband) is lying, slie has become prohibited for him only by the judgment of 
the hnkin Similar is the case when bhe is lying (that is, the prohibition is 
caused by tne hakim), for her unlawful intercourse docs not give rise (by itself) 
to dissolution aceonfing to tlie opiiAm of a wajorily of the jurists. The 



57.3, Chapter 3; The Identification of the Basis for the Judgment 
A judgment may be based on (one or more of) four things: testimony, oath, 
refusal -to take an oath and confession. It may also be based on a combination 
of these things. In this chapter, therefore, there are four sections. 

57.3.1. Section 1: Teslimmy (Shahada) 

The discussion of witnesses relates to three things; qualifications, gender and 
number. The number of qualifications considered for the acceptance of a 
witness are hve; '■aduk, puberty, Islam, freedom and the absence of an 
accusation. Some of these are agreed upon, while others are disputed. The 

tcsthnony, because of the words of the Exaltrf, "[OJf siidi as yc approve as 

yw^'* d h h ' 1^ Th ■ ■ . • • 

that it was a qualification in addition to Islam, which requires that the witness 
abide by the prescribed obHgations as well as recommendations, avoiding 
prohibited and disapproved acts. AbQ HanTfa said that apparent adherence to 

The reason for disagreement, as we have noted, is that there is vacillation 
about the meaning of the term '■adala as against fisq, as they agreed that the 
testimony of a flsiq is not acceptable due to the words of the Exalted, "O ye 
who believe! If an evil-hver bring you tidings, verify it, lest ye smite some folk 
in igtmrance and afterward repent of what ye did".^'" They did not disagree, 

repented, except the person whose /sj arises fi-om the offence o{ qtdhf, as Abfl 
lianifa says that his testimony is not acceptable even if he repents, while the 
majority say it is. The reason for the disagreement is whether the exception— 
in the words of the Exalted, "And those who accuse honourable women but 
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c them (with) eighty stripes and never 
-They indeed are the evildoers — ^Save those 
mends. (For such) lo! AlUh is Forgiving, 
earest-mentioned category or for the whole 



according to Malik, it (the testimony of minors) does not, in fact, iinount to 
testimony, but is circumsttntial eridence. It is for this reason that Malit 
sJjpubteS that they testify together so that they do not cower. The disciples 
of Malik differed whether their testimony is admissible when there is a major 

being male is to be made. They also differed whether their testimony is 
permitted for purposes of a homicide committed among them. Malik has no 
reliance in this except that it is related from Ibn al-Zubayr. Al-Shifi'i said that 
if the contender gives an argument based on this, it is to be said to him that 
Ibn 'Abbas had rt;jected it and the Qur'an indicates its invalidity. The same 

TabPan. Mllik's acceptance of such testimony belongs to''the^catcgory of 
permissions based on the analogy of masltfta. 

They agreed about Islam that it is a condition for the acceptance of 
testimony, and that the testimony of a disbeliever is not permitted, except for 



THE DISTINGUISHEB JBfOSrS f-mMfX 



the majority maintained that bondage was a rehc of the times of disbelief and, 
therefore, must be effective in the rejection of testimony. 

About the impeachment of a witness on the basis of affection for the 
litigant, the jurists were unaaaimons that it was efTecrivs; in the rejection of 
t«twK)tBr. They aSsigceei abm the i^ectiws of the testkaony oS aa W( 
■witness IiH?ough impcachmenj: on the basis of feelings of love hatfe^ which 
causes woi-Idly enmity. The jurists of the regions upheld Its rejection, but they 

invalidated, and on other points they disagreed with some accepting its 
operation and others rejecting it. The case about which they agreed is the 

similarly, in the case of a mother for her son and that of the son for his 
mother. The point where they disagreed about the effectiveness of 
iuipKlchment is that of spouses rendering testimony one for the other, with 
■man and Aba HanTfa rejecting it and al-Shafi'l, Abu Thawr and al-Hasan 
accepting it. Ibn AbT Layla said that the testimony of a husband for his wife 

opinion of al-Naltha%. The case in which they agreed about the ineffectiveness 

away from hunself, according to Mahk, and as long as he is not completely 
dependent on his brother. The exception is al-Awza"^! for he said it is not 
permitted. Within this topic is their disagreement about the acceptance of the 
testimony of an enemy against his enemy. Mahk and al-Shafi% said that it is 
not acceptable while Abu IJanJfa said that it is. 

The reliance of the majority, in the rejection of testunony on the basis of 
impeachment, is upon what has been related from the Prophet (God's peace 
and blessings be upon him) that he said» "The testimony of .a rival or of a 
sjispcct person is not atxcptaWc", and aho upon what has been teaaiei by 
Ahn UswQd «f the wotds of the Prophet (God's peace and blessisgs be upon 

in the akkdm shat^iyya, for example, a murderer will not inherit from the 

BJwQd, maintained that even the testimony of a father avouring his son is 
acceptable, when he is W/, as is that of others beside him. Their reliance 
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is Upon the words of the Exalted, "O ye who beheve! Be staunch in justice, 

(jourj kindred".**' A coojiHitad for a thing, they say, implies- Its validity, 
ea»pt what has beat restricted by consensus regaiditig the testimony of an 
individual on his own behalf By way of a rational argument, they are likely 
to say that the rejection of testimony as a whole is on the point of suspicion 
of falsehood, which the law has made operative in the case of the fasi^ and has 
suspended in the case of an W/ witness, and '■adak cannot mingle with 

offence of zina cannot be proved with less that four male W/ witnesses. They 
agreed that all claims, with the exception of ziM, are proved by two male W/ 
witnesses. Al-Hasan al-Basrl disagreed saying that no right is to^ be 

weak because of the words of the Exalted, "And call to witness, from among 
your men, two witnesses".^'^^ All are agreed on the point that a judgment 
becomes obligatory with testimony of two witnesses without the oath of the 
plaintiff, except that Ibn Abl Layla said he must lake an oath (as well). They 
agreed that financial claims are established through one male W/ witness and 
two female witnesses, because of the words of the Exalted, "And if two men 
be not (at hand) then a man and two women, of such as ye approve as 

They disagreed about their testimony for purposes of kudud. The opinion 

admissible in l/udud, with men or independently. The ?ihirites said that it is 
adttrissihle, when accoaipanjed by iSk testimony of » B«n «n<3 if there is more 
than one wotnaa, for all kinds of litigation on the basis of the apparent 

financial claims and in matters other than the hudud related to the personal 

accepted, according to Malik, for any issi: . i>les 

of Malik differed about the acceptance v ims 

financial matters only.''Mshk, Ibn al-Qpsim and Ibn''wahb said thai in these 
matters a male and two female witnesses are acceptable, while Ashhab and Ibn 




about which Abo HanTfa said that the testimony of women alone is not 

matter of non-financial human rights that is accessible to women as well as 
men. Those who permitted the independent testimony of women (in these 

women are sufficient; it is said thai this is so after the matter has been made 
public, and it is said that it may be without making it public. Al-Shaii'r said 
that no less than four are sufficient for this purpose, as Allah, the Mighty and 
Powerful, has declared two women as equivalent lo one male witness; he (al- 

meaningles.s opinion. 

Abn HanTfa permitted the testimony of women (about women) for the area 
that is between the navel and the iinees, and I think that the Zshirites, or at 
least some of them, do not permit the independent testimony of women in any 
thing just as they allow it with men in everything, which seems to be the case. 
They disagreed over the testimony of a single woman about suckling, because 
of the words of the Prophet (God's peace and blessings be upon him) 
regarding the single woman, who rendered testimony about suckling, "^How is 
that, when she has nursed both of you". The apparent meaning here indicates 
rqection, therefore, Malik's opinion was 6nn about it that ft is disapproved. 

57.3.Z Sectica 2: Oathi (Aymin) 

'J'hey agreed about oath that the .claim against the defcnddiit is tlismisscd 
because of it, when the piaimifl' does not have evidence. Thej- disagreed 
whether the claim of the plaintiff can be established through it. Malik said that 
the right of the plaintiff in what was- denied by the defendant is established, 
and the rights established against him are extinguished if claimed by a person 
against whom their cancellation stands proved, in a case where the plaintiff has 
a stronger cause of action a prima facie chance of success. Other jurists said 
that a claim by the plaintiff cannot succeed on the basis of an oath, whether 

right that is denied to him by the defendant. 

The reason for their disagreement is the vacillation about the meaning of 
the words of the Prophet (God's peace and blessings be upon him) — 
"Evidence (testimony) is to be produced by the plaintiff and the (defendant) 
one who denies is to take the oath"— whether they are common for all 
defendants and plaintiffs, or whether the plaintiff is always requited to 
produce testimony and the defendatit always to take the oath, as the plaintiff 
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usually has a weaker prima facie case than the defendant. Those who said that 
this, ^uib^is. general for all defendants and plaijitiiTs, and . that the general 
meaning is not restricted, said that a claim cannot be established with an oath, 
nor can an established claim be annulled through it. Those who said that the 
defendant alone has been given this hukm on the basis that he has a stronger 
pnrna facie cast^ said that if there appears a case in which the position of the 
plaintiff, on the face of it, is stronger, his statement would be accepted. These 
jurists argued on the basis of the cases over which the majority have expressed 
agreement that the acceptable statement is that of the plaintiff, along with his 
oath. For example, in the plaintiffs claim that a deposit entrusted to him was 
destroyed, and in other simitar cases, his claim is accepted- with .an oath; These 
jurists may say that the principle is as we have stated it, except what is 
mtticted by a^cemcHt. 

All of them are in agreement that the oath leftiflng a daim or establaMng 

opinions of the jurists of the regions are amilar in its description. According 
to.Malii it is, "By Allah, The One beside Wiom thers fe no fod", AitbOut 
further additions. Al-Shifi'l adds to this, "He Who knows what is hidden, just 
as He knows what is declared". 

Whether it is to be enhanced in solemnity by undertaking it in a special 
place where it is sworn, they disagreed about this. Malik held that it is 
enhanced, but it relates to a determined amount. Al-Shjfi'r had the same vie>v, 
but they differed about the amount. MSlik said that if he (the plaintiff) makes 
a claim against him for three dirhams or more, the swearing of the oath has to 
be in the congregational mosque. If it is the Prophet's .Mosque (in MedinaX 

another mosque there are two narrations from him about it: first, wherever it 
may take place; second, it is to be (sworn) by the pulpit. It is related from him 
by Ibn al-Qasim that the defendant swears the oath about important claims in 
any, congregational mosque, and he did not determine a spot for this. Al-Shafi'l 
said that he is to swear the oath in Medina by the pulpit, but in Mecca he 
swears it between the comer of the House and the station (maqm) of 
Abraham; similarly, he is to swear it by the pulpit, according, to him, in other 
towns. The minimum scale (nisSb) for this piUT)ose, according to him, is 
twenty dinars. Dawtld said that he swears by the pulpit for all small and Urge 
amounts. Aba Hanlfa said that the solemnity of an oath Is no{ to Ite enhanced 
with the location. 

The reason for disai^cemem is whether the solemnity of swearing an oath 
at the pnlpit of the Prophet's Mosque (in the tradition) implies an obligation 
of swearing at the pulpit. Those who said that it does imply an obligation said 
that if this was not the case the enhancement of solemnity would have no 
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other than the obligation of taking the oath at the pulpit said that it is not 
obligatory to swear at the pulpit. The tradition laid down about such 
enhancement is that of Jabir ibn ^Abd Allah al-An?arI that the Messenger of 
Allah said, "One who swears falsely at my pulpit prepares a place for himself 
in the Fire". They also argued on the basis of judicial precedent (-amaf) saying 
that it was the practice of the Caliphs. Al-Shafi^I said that judicial practice, 
about it, did not cease in Medina and Mecca. They said that if enhancement 

spot They (these jurists) said that if the ordainment of enhancement for the 
oitli ia tfee wds of the ?roplw£ (^God's ^eacc md trfessij^ be uptm hhn\ 
'^Ctote who demolishes <or takes away) the right of a Mtisliift yM\ Ws oaA, Allah 
will prohibit jaima for him and make the Fire obligatory for him", makes it 
obligatory to render judgment on the basis of an oath, then the case of 
enhancement laid down in the case of location must be similar. The other group 
said that ;the enhancement of solemnity of the oath does not imply the 
obligation of rendering judgment on the basis of an oath. And if enhancement 
of the oath does not imply the rendering of the judgment on the basis of- the 
oath, enhancement of location docs not imply the undertaking of the oath in a 
special plac?. There is no consensus of the Companions sjipparting it. Cta the 

the case of qasSma and ifdrtj so also by the prescription of time, for he said 
that the oath of if-Un is to be sworn after the afternoon prayer, on the basis of 
reports indicating enhancement when it is sworn after the afternoon prayer. 

They disagreed about a judgment based upon oath along with a supporting 
witness. Malik, al-Shaft'^I , Ahmad, Dawud, AbQ Thawr, the seven' jurists of 
Medina and a group said that a judgment may be rendered on the basis of an 
oath and a supporting witness in cases of financial claims. Abfl Hanlfa, al- 
Thawri, al-Awza^-T and the majority of the jurists of Iraq said that no judgment 
can be based upon an oath and a supporting witness. This was also the opinion 
of al-Layth from among the disciples of Malik. The reason for disagreement 
in this issue is based upon the qotiflict of texts. Those who support it argue 
on the basas «C a mirabar of tra^iti^i^ which indiiSe Ac tradition. ^ Ibn 
^Abt^s, the tfafiBtton of Aba Hurayra, the trad^son trf* 2ay4 ibn Thsbit and 
Ehe tradition trf Jabir. The tradi^on related item Ibn ^Alto which reads, 
■'The Messenger of Allah rcndard -v-ertJicts on the basis of aa oath aad a 
sitness", « ri^orded by Muslimj, but Ym .not been recorded by aVBokhaxT, 
\lalilE T«Ked for thk purpose upon his mmswl report from Ja%r 
vfuhamimd from his father "that the Messenger of Allah rendered judgments 
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based on an oalh and a witness", as acting upon mursal traditions ^ obligatory 

The text opposing these comprises the words of the Exalted, "And if two 
men be not {at hand) then a man and two women, of such as ye approve as 

it would amount to abrogation, and the Qur^n cannot be abrogated by a mnna 
that is not related by countless number of Companions (mumwdtir). For the 

not aher the fiukm. From the sunna they seek support from what has been 
recorded by al-Bukhan and Muslim from Ash'at ibn Qays, who said, "There 

with the Prophet (God's peace and blessings be upon him), who^'said, 'Your 
two witnesses or his oath'. I said, 'Then let him swear,.! do not mmd'. The 

meeting Allah^when He is angry with him"'. They said that this is the 
imposition of a limitation from the Prophet (God's peace and blessings be 

Prophet (God's peace and blessings be upon him) had to exhaust all legitimate 
forms of evidence. Those who uphold (a judgment based upon) an oalh and a 
supporting witness aWde by their ptiaciple that an oath is a form of evidence 
permitted to the Htigant with a prinw facie stronger tstse, .and in this case the 
proof of the plaintiff is strengthened further through a witness as it is 
strengthened in the case of qasama. 

These jurists disagreed about the rendering of judgment on the basis of an 
oath and two witnesses who are women. Malik said that it is permitted as two 
women have been made to stand in the place of one man. Al-Shlfi'l said that 
It IS not permitted as a woman can be a substitute with one male witness, not 
alone nor with anotber woman. Is judgment to be rendered on the basis of an 
oath in huduJ the rights of human beings, like qa^f and 

bodily injuries .inions about it in the school (of MSlik). 

57.3.3. Seclim 3: Dcfindanl'! Refusal to mke ihe Oath (NukQl) 
The jurists also disagreed about establishing a right against the defendant by 
Ms refusal to take the oath. Malik, al-Shafi'i, the jurists of Hijiz and a group 
of the Iraqi jurists said that if the defendant refuses to take the oath no right 
IS established for the plaintiff by the refusal itself, except when the plaintiff 
takes an oath or he has one witness. Abu Hamfa, his disciples and the majority 
of the Kflfis said that he is to readiir judgment for the plaintiff against the 
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asking him linrlcx to tafee the o^th. 

The rebuttal of ar mth with m oath (reversal), according to Malik, may 
take t^acc iti cases m which the testimony of a male and tuu female witnesses 
is aiwjssible, or in which testhnony of t naU witness accotnpairied by 
plaintiff's oath is a<knissible. According to al-Shaii'l, sudi retinttal is 
permissible in all cases whi^e an oath is acceptable. Ibn AbT Layla said that 
the oaih is to be offered to the plaintiff in cases of accusation, but not 
otherwise. There are two opinions from Malik in tte ease of rerefsaV due to 

The reliance of those who upheld the reversal of an oath is what is related 
by Malik "that the Messenger of Allah (God's peace and blessings be upon 
him) offered the oath of rebuttal to the Jews in ^asSma after commencing with 
the Ansar". Among Malik's proofs is the argument that rights arc established 
in two ways, either through an oath with an accompanying witness, or through 

accept evidctKe in pairs. According to al-Shali^, the judge is not to render 
judgment on the basis of a witness and refusal. 

The reliance of those who maintained the rendering of judgment on the 
basis of nuksi is on the argument that as testimony is for the establishment of 
the claim and oath is for its dismissal, it is necessary that the claim be 
established against him because of his refusal to take the oath. They said that 
its transference from the defendant to the plaintiff is against the texts, as the 
texts expUcitly state that an oath is one of the means (available) for the 
defendant These arclhe fundamentals of the different kinds of evidence on 
the basis of which the judge renders his judgment. 

One of the things about *.hich trnf/ agreed ttlider this topic is the judgment 
of a qai^I on the basis of an epistle received from of another qndh According 
to the majority, this is possible with supporting testimony, I mean, when the 
before whom the case has been proved' through tivo W/ witnesses, 

epistle that he sends to the other ?il(ir, with two witnesses testifying to the fact 
that it is the epistle of the qa4r, and that he records their testimony for its 
proof It is also said that it is sufficient if it is recorded in the qa^fs own 
writing, and this was the earlier practice. Malik, al-Shafi% and Abo yaritfa 

it out to them. Mahk said that it is permitted, while al-Shafi'l and Abu ifaiVi 
said that it is not permitted, and the testimony is not valid. 

They disagreed about the string and the bag in the case of found -wealth, 
whetiher he renders jadgmcat based on them without testimony, or whether 
testinjony is necessary. Malik said that he may render judgment based on 
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them, while al-Shafi'l said that there must be two witnesses, which was also 
the opinion of AbQ HanTfa. Mslik's' opinion in this depicts greater conformity 
i0k tie traditions, while the opinion of the other jurists agrees more with the 
principles. 

his own knowledge. The jurists agreed that the qddt may decide matters of 
tflito/a and the discrediting of witnesses on the basis of his own knowledge, 

agreed that he may decide on the basis of his own knowledge about the 
confession or denial of the litigant, except for Mllik, who said ttat he must 
have two wittiesscs for ihc confessions and denials of lilig;inls. 

They agreed that he decides on [he basis of his own knowledge to prefer 
one of the proofs on a point of law adduced by the parties when these are not 
etmffietlng. They disagreed when the proofs on the issue were in conflict. One 
graap of jurists said that his judgment is not to be overturned if it does not 
violate a point of consensus (ijml^). Another group of jurists said that if it is 
a deviant opinion (it is to be overturned). A third group of jurists said that 
his decision is overturned when it is based upon analogy and there is a text 
from the Book or sunna opposing analogy, which is more equitable, except 
when the analogy is supported by principles, while texts from the Book that 
are liable to interpretation and the (opposing) iunm is not mutamatir. This is 
the interpretation that must be assigned to the opinions of those jurists who 

yanlfa by agreement and to Mahk vith dispute. 

They disagreed whether he issues a decision based upon his own knowledge 
for someone without there being any testimony or confession, or that he is not, 
to tender judgment without evidence or a confession. MaUk and most of his 

confession, v,S ^ d and Shurayh. Al-Shsfi'l'the 

KOit, Abu T !Sat the quit has the right to 

among the verdicts of the Companions and the Tabi^Bn, and each relied on the 

The reliance of the group of jurists who disallowed this includes the 
tradition of Ma'mar from al-Zuht? from 'Urwti from Wisha "that the Prophet 
(God's peace and blessings be upon him) sent AbQ Jalmi for the collection of 
sadajii, and there was a scuffle about the obligation with a man that led to 
injuries. They came to the Prophet (God's peace and blessings be upon him) 
and. informed hJiti about it, so he awarded thera anh (estimated compensation). 
The Prophet (God's peace and blessings be upon him) then said to them, *I 



THE'DISTINGUISHED JUKIST'S PRIMER 



wish to address the people and inform them about this that you have agreed. 
Have yoa agreed?' They said, 'Yes'. The Messenger of AUlh (God's peace Mid 
btessing& be upon hiir.) rauunrcd the pulpit atiJ addressed the people 
mentiotiing the incident. He then said to them, 'Arc you satisfied?' They said, 
'Nol' The Muhsjiran were distressed because of them and the Messenger of 
Allah (God's peace and blessings be upon him) came down and granted them 
the compensation, mounted the pulpit and started addi^cssing again. He said, 



tradition of 'A'isha in the incident of Hind, daughter of 'Utba ihn Rabija, the 
wife of AbQ Sufyaa ibn Harb, when the Prophet (God's peace and blessings 
be upon him) said to her, upon her complaint against Aba Sufyan, "Take what 



whom there can be a doubt in his mind, it is appropriate that he render 
judgment on the basis of his conviction. 

Aba IJanifa and his disciples restricted what the ja#r decides on th« basis 
of his awn knowledge, saying that he i& not to render judgment m the basis 
of his own ImowWge in the liaM, tat he tm de so in tmttets other than 
these. Abo IJanTfa further restricted the knowledge on the bLsis of which he 
deddes, saying that he is to decide on the basis of knowledge that is acquired 
during the judiaal proceedings, but not on the basis of knowledge that was 

his own knowledge against Abo Sufyan for a man from Bano MakhzOm. Some 
of the disciples of Malik said that he decides on the basis of knowledge 
acquired during a judicial session, that is, on the basis of what he heard during 

of the majority as we have said. The opinion of al-MughTra is in conformity 
with the principles, as the principle in this shaffa is that he is not to render 
judgment, except on the basis of evidence, even if the conviction attained 
through' it (his own knowledge) is stronger than the conviction about the 
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57.4. Chapter 4: The Persons for Whom He Can Render Judgment 

Against whom docs he render judgment, and for whom? The jurists agreed 
that he renders judgment for a person in whose case no suspicion can arise. 
They disagreed abotit the person whose case will give rise to suspicion. Malik 
said that his judgment is not valid for a person in whose case his testimony 
would not be admissible. A group of jurists said that it is permitted as 
judgment is based on means that are evident, but testimony is not. 

Against whom can he render render judgment? They agreed that he can 
render judgment against a Muslim who is present, but they differed about one 
who is absent and also about the People of the Book. About the person who 
is absent, Mahk and al-Shafi^T said that he can render judgment against a 
person who has been absent for a long time. Abu IJanTfa said that he does not 
render judgment against an absent person at all. This was also the opinion of 
Ibn al-Mijishnn. It is sometimes related from Malik that he does not render 
judgment about property that involves third^arty rights. 

The reliance of those who uphold his judgment (in the case of absent 
panics) is upon the tradition about Hind thai has pncfdcd, but there is no 
persuasive force in it as he was not deciding a case of an absent party. The 
reliance of those who do not uphold his judgment in such a case is upon the 
words of the Prophet (God's peace and blessings be upon him), "I decide for 

Diwud and others from 'All that the Prophet (God's peace and blessinp be 
upon him) said to hun when he sent him to Yemen, "Do not decide in favour 
of one of the parties till you hear out the other". 

There are three opiniens aliout the, judgment against dkimmts. First, Aat he 
may judge between them if they bring up the matter to hijn seeking the same 
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Ifukm as that for the Muslims. This is Abo IJanlfa's opinion. Second, that he 
has a choice, which is Malik's opinion, with al-Shifi^i holding both opinions. 
Third that it is obligatory upon the judge to adjudicate then- affair even if they 

recourse to the judge is upon the words of the Exalted, "If then they have 
recourse unto thee CMuhammad) judge between theiti or disclaim 
jurisdiction".^" Those who uphdi an option, also sought support from this. 
Those who made it obligatory relied upon the words of the Exahf^d, "Su judge 
between them hy that wMch Allah hath revealcdV** maintained that this 
verse has abrogated the verse ordaining an uption. Those who upheld the 
obUgatSon of the judgmstu eiseti if they do not take up the matter with him 
relied upon their consensus that if a diimmr commits theft his hand is tg be 
amputated. 



57.5. C3>apter5: The Method of Rendering Judgment 
They agreed unanimously about how the 0dl renders judgment, saying that 
it is obhgatory upon him to maintain exact equality between the two parties 
durmg the judicial session, and that he should not hear one of them in the 
absence of the other. He should commence with the plaintiff and ask him to 
produce testimony if the defendant denies the claim, if he does not have any 

becomes obligatory upon the defendant by agreement. If the case relates to 
divorce, or marriage, or homicide, the oath becomes obligatory upon the 
defendant, according to al-:Shafi%, by the mere filing of the claim. Malik said 
that it does not become obligatory unless it is accompanied hy a male witncw. 
If the matter relate* to a financial daim, doss the deSsndaiit take an oath about 
it by virtue of the claim itself or he delays the oath till the pktintifT proves the 
mingling of rights? They disagreed about this, with the majority of the jurists 
of the regions saying that an oath becomes binding on the defendant by the 
filing of the claim itself due to the general meaning in the words of the 
Prophet (God's peace and blessings be upon him) in the tradition of Ibn 
'Abbas, "The burden of evidence is upon the plaintiff and the taking of oath 
is upon the defendant". MiKk said that the oath does not become obligatory, 
except through the proof of rights (by the plaintiff). This was also the opinion 
of the seven jurists of Medina. 

The reliance of those who upheld it is the consideration of waf/a^a so that 
people are not led, through the filing of suits, to tormeitt others and waste 
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her husband in ukc an oath «hen she dxiraei that he had divorced her, unless 
there was a witness to support her claim; sitnilarly, when a slave requires his 
master tu take ihe oath in a case of alleged manumission. 

A claim can either be for corporeal property or for the performance of an 
obligation. If the claim is for an obligation and the defendant denies a liabihty 
for such an obligation, having supporting testimony, he must, by agreement, 
hear the testimony. Similarly, when the claim relates to a contract about 
property, like sale or something similar. If, however, the claim is about 
(restitution of) property, which is called ntnlhr/tlq, ihey disagreed wliellier he 

is not to hear the testimony of the defendant, except in the case of marriage 

it for any issue. Malik and al-Shafi'l said that he hears it, that is, if the 
testimony of the defendant demonstrates to the plaintiff that it is his wealth 
tn his ownership (the defendant's). 

Hi* tdianec of those who said that he should not hear it is that the law has 

not be reversed, and it was to them hke a ritual. The reason for the 
disagreement is whether the testimony of the defendant exhibits a meanmg 
beyond the fact that the disputed thing exists in the possession of the 
defendant. Those who said that it does not convey an additional meaning said 
that such testimony is futile, but those who said that it does convey additional 
information, toot it into account. 

If we uphold the admissibility of the defendant's testimony, and then a 
conflict occurs between the two testimonies when none of them is establishing 
an additional fact that is not Kkdy to recur in the ownership of the owner, the 

testimony that is more sound in terms of Wjii, but is not to take into account 
the larger number (of witnesses). Aba Hanlfa said the testimony of the 

preferred on the basis of '■aJala — just as it is not preferred according to Malik 
on the basis of number. Al-Awz3'l said that it is to be preferred on the basis 
of number. 

When the testimonies are equal in terms of Wa&, it is deemed to be a case 
of no evidence, and, according to Malik, the defendant is asked to take the 
oath. If he refuses, the plaintiff swears the oath and die right is determined, 
as the possession of the defendant supports him. It was because of this strong 
position that he is required to produce the weakest type of evidence, that is, 
Ihe oath. 
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When the defendant acknowledges the claim, and the thing disputed is 
property, it has to be delivered to the claimant, by agreement. If, on the other 
hand, it is an amount to be paid as dues, the person acknowledging is to be 
considered a debtor (and has to settle the debt). If he claims the non-existence 
of funds, the qui' is to imprison him, according to Malik, till such non- 
existence is proven, either by the length of imprisonment or through evidence, 
if he is suspected. When his being destitute becomes manifest, he is to be 
released due to the •words of the Exalted, "And if the debtor is in straitened 
circunistances, then (let there he) postponement to (the time of) ease".^^' One 
group of jurists said that he is to be employed for compensatory services, 
which was the opinion of Ahmad and has been related from 'Umar ibn 'Abd 
a!-^AzTz. It is related from Aba Hanlfa that his creditors have a right to follow 
him around wherever he goes. 

testimony, the claim is dismissed, if this is done before- the judgment is 

be set aside, according to Malik, but al-Shafi% said that it^. When the 
witnesses retract from their testimony, it depends on whether it happens 
before the judgment or after it. If it happens before the judgment, the majority 
maintain that the case is not established, while some jurists said that it is. If 
it takes place after the judgment, Malik said that the hukm stands established, 
but others held that it is not. 

According to MJlik, the witnesses indemnify what is destroyed through 
their testimony. If this is wealth, they compensate it in all citeumstatices. 'Abd 
al-Malik said that they do not in the case of an error. Al-Shafi% said that they 

they are Mable for diya. If they confess (about premeditated intention) they arc 
to be subjected to qifH^, according to the opinion of Ashhab, while they are 



57.6 Chapter 6: The Time of Rendering Judgment 
When does he issue the judgment? This invokes conditions, some of which 
refer to the (mental) state of the qaiJ, some refer to the time of execution of 
the judicial order and the time of decision, and some refer to the restraining 

The time when the qadT renders his judgment is that when he is not 
emotionally disturbed, because of the words of the Prophet (God's peace and 



2<»<Jui%ll2:28e 



THE BOOK OF AQpfYyt UUDGMENTS) 



blessings be upon him), "The ga^T is not to render judgment, if at such time 
he is in anger". On siihilar grounds, Malik held tte opinion that the ^a^" is 
not to render jiid^ent ^iisa he is ^irsty* hiiiw^ m fear, or in some sudi 
state that interferes with his undra^andmf. If, hof^^er, he renders a confer 
judgment in any of these states, they agreed, as far as I know, that his 
judgment is to be executed. It is possible to say that no judgment is to be 

that of anger, as the prohibition depicts the invalidity of the thing prohibited. 

The time of execution of his judgment is after the determination of a period 
and the granting of an opportunity for raising of objections. The meaning of 
execution here is that he cowfirins or rejects' the proofs adduced by the 
plaintiff. Does have ttie ri^t to Imt further arguments after the iudgment? 
Thwe is a disagrecmratf mthin the opiisiom of Mslii. The known is that 
he may hear arguments in things pertaining to the right of AUah^ like 
(trust) and manumission, but not in other cases. It is said that he may not he^ 
arguments after the execution of judgment, and this is called ta^jrz (inability). 
It is said that he does not hear arguments from any of them, while it is also 
said that a distinction has to be made between the plaintiff and the defendant. 

The time for restraining the property arises when the case is established, 

possession of the claimed property, does not wish to litigate, and has recourse 
to the seller for the price he paid. If he should need to claim ii from the seller, 
it is up to the seller to agree with him in this so that its purchase from him 
is established, in case the other person is denying it, or confirm it for him if 
he is aeknowded^f it» T%e i^erson in possession, from whom the property is 
being clarniedj n^y tiske tiie property from the person claiming it by paying 
him its value. Al-Shafi'^T said that he should buy it from him (paying the price 
not the value). If the property perishes in the hands of the possessor, he is to 
compensate it, but if it perishes during the htigation, they disagreed as to who 
is to compensate it. It is said that if it perishes after the claim- is estabhshed, 
the compensation is upon the claimant, and it is said that the claimant 
compensates after the judgment, but after proof of the claim and prior to the 
ji^^cn^t, k is the person from whom it is claimed who compensates It. 

The Qa<li (Ibn Rui-hd), may Allah be pleabcd with him, .said: It is necessary 
to JaiDW that the a^ksm of Eh© skirfa are ^v^I^ into two kinds. One of ifeese 
kinds is adjudicated by the judges, and the maj&rity of the a^kam wc have 
mentioiicd fall under this category. The second kind are those not adindiested 

This cat^ory of the ahkam are Kke responding to the Muslim greetmg (saiam), 
blessing one who snee2es, and the like, which are mentioned by the jurists at 
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the end of their books that are called Jamamf: We have also tKaughf of 
mentioning the best known of this category, God willing. 

It is necess«ry, hefoie this, to know that the legal m>m (practices) 
pertaining to condtlct has* as tfeeir potpqse the -virtaeB ot the believer. Some 
of them refer to respect, to whom it is due, and to the expression of gratitude, 
to whom that is due. The '^Mdil are included in this category. These are the 
sman relating to ethical values. Some of the smart relate to the virtue called 
^ifja (chastity, abstinence from undignified habits), and are of two kinds: sunan 
laid down about food and beverages, and sunan laid down about marital affairs. 
Some sunan refer to the requirement of justice and abstention from tyranny. 

financial dealings, and the maintenance of a balance in personal relations 
(pfayisieal contact). Related to this caiegory are fAe a^ksm wats, and 

patuslunents, as the maintenance of justice is the, aim af aU of these. Aifttfflig 
them are sunan laid down for individual integrity, and sunan laid down for all 
kinds of wealth and its valuation, through which is intended the attainment of 

mduded in the communal sharing of wealth from another; same is the case 
with charity {dsadaqHt). There are sunan laid down for social life, which is the 
essential condition for human life, and the preservation of its benefits relating 
to conduct and knowledge, which are called statehood. It is for this reason that 
these sunan should be upheld by the leaders and the upholders of the Din. 
Among the unportant sunan for social Ufe are those related, to love and hate, 
and to co-operation for the maintenance of all these sunan, which is called al- 
mkjt '« al-muni/tr, wa^l-amr it'l-im'-rttf (prohibiting the blameworthy and 
- retiuiring what is good), and which is love and hate, that is feligious, which 
occurs either dtte to the evasion of these stattn er doe to the evil intent of the 
behever in the sharfa. Most of what the jurists mention in the JfliMrai*, among 
their books, is that which deviates from the four categories that are the merit 

generosity, and all kinds of worship i^tbsda) are hke conditions for the 
fulfilment of these merits. 

The Book of Judgments is now complete, and with its completion is 
completed the entire manual. Praise be to Allah, as is His due, many tunes 



